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PRESIDENT KENT H. MEYERs: 

Ladies and gentlemen of the Convention: We are indeed happy to 
have as the next event upon our program, a Panel on Trial Tactics com- 
posed of eminent lawyers from the East Coast and the West Coast, all of 
whom are experts in their respective fields. They will be introduced by 
our Executive Vice-President, who has devoted considerable time in an 
effort to make this one of the most effective portions of what has been an 
excellent Convention program. As President, I wish all of the Panel mem- 
bers to know that we are deeply grateful to them for the manifest sacrifices 
which they have made in attending this Convention and in contributing 
so vitally to its success. In order that we may conserve as much time as 
possible for these prominent attorneys, I will, at this time, call upon James 
Dempsey, our Executive Vice-President, to present them to you. 


EXECUTIVE VICE-PRESIDENT JAMES DEMPSEY: 

This is certainly a most auspicious occasion inasmuch as we have upon 
this Trial Tactics Panel distinguished leaders who have been recognized 
throughout the nation as authorities in the field of trial tactics and pro- 
cedure. They are here at great personal sacrifice. I know that one of the 
speakers had planned to be in Europe at this time and he was compelled to 
revise his arrangements and go abroad at a later date in order that he might 
be with us today. 






































Each of these speakers will discuss a different phase of trial procedure. 
After their main talks have been concluded, there will be a period for 
questions from the floor. 

To my left is the first speaker. He is Emile Z. Berman of New York 
City. As a Colonel in the United States Army in World War II, he had 
a wonderful record in actual combat. He and I were classmates in Law 
School and we have been warm friends ever since. He told me that during 
his war career, when at one time it looked as if he was reaching his final 
hour, some of the incidents that had transpired during his life passed 
through his mind’s image, and among other events which flashed before 
him in those crucial moments, was one when he and I were together. Of 
course, I cannot claim that I was in any way responsible for saving his 
life, but I do claim, without fear of contradiction, that he is one of the 
few men in this country who is thoroughly learned in the theory and in 
the practice of the law. There is no more able lawyer in Trial or Special 
Term, whether it be for plaintiff or for defendant. By the same token, 
there is no finer or more erudite law lecturer. For many years he has been 
a lecturer at the Practicing Law Institute. He has also been a lecturer for 
the Law-Science Advanced Course. He is on the faculty of New York 
University Law School and of Columbia University Law School. He has 
written many papers and monographs on trial preparation and trial tactics. 
He has appeared in lectures in Texas, California, and in many cities in 
divers parts of the country. As a trial attorney he has no peer in the 
metropolis of New York. His topic will be: ‘Selection of a Jury and 
Opening Statement.” 

Seated next to him is a great lawyer who specializes almost entirely in 
the defense of important litigated causes. He is the attorney of record for 
many insurance carriers, and for Burns Brothers of New York City. He 
has appeared as Trial Counsel for the Long Island Railroad, the Erie 
Railroad, the Pennsylvania Railroad, and many other large corporations. 
He, too, is the author of a number of articles on divers aspects of trials. 
He has been, for a number of years, a lecturer at the Practicing Law Insti- 
tute and for the Law-Science Advanced Course. His lectures have taken 
him into many States. He is eminently well qualified to discuss intelli- 
gently on any forum the intricacies and complexities of trial procedure. 
A great lawyer and a warm friend of many years, Mr. A. Harold Frost, 
who will analyze: “‘Presenting the Evidence and Direct Examination.” 

From the West Coast we have one of the most outstanding lawyers in 
America. From his offices in Los Angeles he conducts a tremendous practice. 
He has lectured at Syracuse University, in St. Louis, and in many other 
places in all sections of this country. A few years ago, a similar panel was 
assembled by one of our members, Clarence W. Heyl of Peoria, Illinois, 
who was then Chairman of the Insurance Section of the American Bar 
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Association. So many people congregated in the auditorium where this 
part of the American Bar program was scheduled, that it was necessary to 
close the doors inasmuch as further influx would have been a definite fire 
hazard. Those who were fortunate enough to have been in attendance at 
that time, listened with great delight to a marvelous discourse on the sub- 
ject of trial tactics, and one of the most pleasing and learned addresses was 
delivered at that time by this brilliant gentleman. I am gratified indeed to 
present to you Mr. Raoul D. Magana, who will speak upon the subject of 
“‘Cross-Examination.” 

The next speaker has been a close friend of mine for more years than 
either of us will admit. He has a legal mind that is not excelled by any 
trial lawyer in any jurisdiction in this great land. Furthermore, he is a 
most profound student of medicine. He conducts an advanced course at 
the Practicing Law Institute and other institutions of higher learning on 
medico-jurisprudence. His treatises, papers and books on medicine in its 
legal aspects have received wide acclaim from both professions. Although 
he frequently represents plaintiffs in tort actions, he also appears for many 
insurance companies. He defends the Hearst Publications in their libel suits 
in New York City. He is a formidable adversary and a lawyer who has 
been an outstanding success. In my opinion, he is one of the most brilliant 
legal minds in America. The topic assigned to him is “‘Medical Proof.”’ 
Certainly, we will be greatly enriched by his observations and I, personally, 
am delighted to present to you my good friend, Mr. Isidore Halpern of 
New York City. 

The final stage in the trial of any law-suit, just before the charge of 
the Court and the verdict of the jury, is, of course, the summation. To 
analyze this stage of the trial, we have, from the City of New York, 
another great advocate. He is the head of one of our largest metropolitan 
law firms. For many years he has been a lecturer at the Practicing Law 
Institute and for the Law-Science Advanced Course, appearing in a number 
of cities throughout this country. He not only knows all the prerequisites 
for excellence in trial tactics but he has the charm and the ability to express 
himself most eloquently. I should tell you, before I present my good friend 
from New York City, of an incident which I learned from some mutual 
friends. He has never admitted nor denied the authenticity of the tale. Last 
summer when he was visiting in Edinburgh, he traced his ancestry back to a 
Scottish clan. Thereafter, he purchased the tartan, the kilts and the full clan 
regalia. Finally, after a parade to bagpipes, he was introduced to Queen 
Elizabeth at her Royal Scottish Preserve, and it has been reported that when 
he was presented to Her Majesty he made the appropriate bow and then 
said: ‘I am delighted to meet you, Mrs. Mountbatten,” which the Queen 
thoroughly enjoyed. I assured you that we will have a most enlightening 
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analysis of the subject of ““Summation”’ from another friend of mine of 
long standing, Mr. Frederick M. Garfield. 

So, without further ado, I will present to you the first speaker, Mr. 
Emile Z. Berman, who will discuss ‘Selection of a Jury and Opening 
Statement.” 


SELECTION OF A JURY AND OPENING STATEMENT 


Mr. BERMAN: 


In the selection of a jury it is imperative to keep in mind your funda- 
mental objectives—namely, one, to discover bias, incompetency, hostility, 
or distastes on the part of a prospective juror for the kind of litigation or 
the position that you represent. —T wo—lIt is the lawyer’s only real oppor- 
tunity to establish direct contact with the jurors. Three—It furnishes a 
unique opportunity to evoke the interest of the jury in the case to be tried. 
Four—lIt affords the attorney the occasion to ameliorate any weaknesses 
that may be inherent in his case. 

It is necessary, therefore, that some essential formula for your discus- 
sion with the jury be adopted, and I would suggest that formula include, 
minimally, a statement advising the jury of the fact that the attorneys are 
speaking to them now in an effort to select a jury which will fairly and 
impartially try, listen to and decide a lawsuit brought by—then stating the 
name of the litigants—-who are represented by—then stating the names of 
the attorneys—and a brief, concise statement of your contention. The 
selection of the jury does not serve the function of an opening statement 
and should not be used for that purpose, but few, if any, of the above- 
stated objectives could be obtained without a concise statement of the con- 
tention of the parties. In this phase of the trial, as in all others, the law- 
yer’s language must be simple, gauged to the lowest level of intelligence in 
the jury box, and all legal terms must be avoided and substituted by lay 
language. 

In connection with the objective of ameliorating weaknesses, a lawyer 
must constantly bear in mind that both law and social philosophy of 
necessity condition the juror’s thinking, or to put it another way, that the 
jurors are, to use Chief Justice Vanderbilt's language, ‘‘Filled with the 
assumptions of the age.’’ Therefore, the plaintiff must recognize that 
ultimately the court will charge the jury, that plaintiff bears the burden 
of proof, and that this burden is a substantial one which must be met by a 
preponderance of the evidence. This stern, cold legal language, from the 
very connotation of the words, themselves, if not fully explained, may 
leave upon the plaintiff an obligation which the jurors may feel has not 
been satisfied. How necessary and important, then, to explain to the jury 
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the distinctions concerning burden of proof between a criminal! and civil 
case, and that the preponderance-of-evidence rule, simply put, requires the 
plaintiff to submit a better case than thé case opposed to him. 

On the other hand, for the defendant it must be recognized, under the 
present economic social thinking, largely prevalent throughout the country, 
the tendency has arisen that, as between an injured person and the owner 
of an accident-producing agency, the loss can better be borne, and should 
be imposed upon, the accident-producing owner. No lawyer who under- 
takes to represent defendants is worthy of his obligation as an advocate 
unless he keeps this philosophy well in mind, and only in the selection of 
a jury can he attempt to deal with it. 

It may be helpful to indicate that the defendant’s advocate must sug- 
gest to the jury that some people believe that no matter how one secures 
his hurts, he ought to be compensated, but, however that may be, we are 
here under law. This is not an accident case. We have been brought here 
on a charge of wrong-doing, that is to say, that by our negligence we have 
caused the injury and damage to the plaintiff. This charge we resist. Will 
you, the jurors, accept the law from the judge, be bound by it, and apply 
it to this case no matter what your views may be respecting its validity? 
Will you, therefore, should the judge charge you that the piaintiff cannot 
prevail unless the defendant is proven negligent, find a verdict for the de- 
fendant if wrong-doing has not been established, no matter how grievous 
the plaintiff’s physical situation, nor onerous his damages? These are, of 
course, mere suggestions, indicating the line of approach that must be taken 
in order to face up squarely to the social philosophy above referred to. 

In connection with this opportunity to ‘‘ameliorate weaknesses,’ your 
attention should be called to the fact that I refer to such factual situations 
as a party or a witness on your side who has a criminal record, your repre- 
sentation of a woman driver, a child on a bicycle, a motorcyclist, and a host 
of other situations in which it can safely be predicted that a sufficiently 
large segment of the population have fixed views. It is apparent, therefore, 
that in the selection of a jury; one must secure assurance from the jurors 
that the fact that a party or a witness has a criminal record will not fore- 
close their minds from listening to his testimony and evaluating it as 
evidence. 

Similarly, while there are people who believe that women drivers are 
prone to careless driving or accident frequency, this case will be decided 
on its evidence and not on the fact that a woman was the driver of the 
vehicle. 

In these matters, in selecting a jury, I regard it as sufficiently vital that 
one should undertake to secure the individually expressed assurance that 
the juror will not be prejudiced by some anticipated facet of proof. 
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In the examination of the jurors upon the voir dire, I would suggest 
careful inquiry to determine whether or not any prospective juror, or 
others closely associated with the juror, have any identity of experience 
with the position of your opponent. I do not méan to suggest, if you are 
for the defendant, that because a prospective juror, or members of his 
family have been involved in an accident, that you should, of necessity, 
challenge. I do emphatically urge you, however, to pursue this inquiry 
closer and make your own decisions as to whether or not the juror has 
either hostility or distaste because of that experience. 

I should, also, call your attention to the necessity for ferreting out what 
I call “‘one-man juries.”” In so many of our cases which involve expert 
proof, either on the medical side or on the scientific side, with relation to 
the problems of cause and effect, it would indeed be foolhardy to entrust 
the resolution of these vital questions to a pseudo expert, for example, one 
who has had an abortive career at a medical school, or whose brother is a 
doctor. Avoid a juror who would, from this small smattering of famili- 
arity with the subject, undertake to prevail upon his fellow members the 
scientific merits of the controversy, quickly impressing them with his own 
abundant knowledge and authority on the subject. 

There is another type of one-man jury that one should be alert to, 
and that is the situation where, amongst the prospective jurors, there is 
one who, by virtue of his personality, economic standing, or position in 
the community, it can be safely predicted will dominate his fellow jurors 
and, in no small measure, take over the proceedings in the jury room. It may 
be said that since such a person may be one of intelligence and that your 
side of the cause would be benefited by the application of intelligence, 
why should such a juror be avoided. My answer is that your premise is 
not necessarily correct, and that, in effect, you are gambling the result of 
your case upon the decision of one man. If this were what you desire, the 
case could much better be tried to a judge rather than to a jury. 

The whole concept of the resolution of questions of fact by a jury is 
to bring into play the combined experience and collective judgment of 
twelve separate people. I strongly urge that you do not gamble your case 
by permitting a one-man jury. 

A word may not be amiss about women jurors. The experience of 
many has shown that women as jurors pay strict attention to, and follow 
meticulously, the court’s charge. There was at one time a theory that, in 
awarding damages, women jurors would be niggardly, bringing into the 
jury room the techniques of their own marketing, based upon their own 
budgets. Experience has shown this to be erroneous, and that, by and large, 
women jurors do act pretty much in this regard as their husbands would, 
considering all of the factors of his milieu, economic standing and general 
attitude toward life. 
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There are some, it has frequently been observed, and it has been my 
experience, too, that women are the severest critics of their own sex, and 
might not deal too sympathetically with their own sex—for example, with 
a case involving a cosmetic defect to a personable young woman. 

Again, it should be borne in mind that many women of middle age, 
because of the rigors of their own life, have and do suffer from a multi- 
tude of aches and pains in their back, and so it would seem to me that 
women would not make the most sympathetic jurors to cases involving 
‘‘low back derangement” on the part of a woman plaintiff. 

The matter of the selection of a jury is not and should never be treated 
as a matter of rote. In any jurisdiction and forum where examination of 
the prospective jurors is permitted, it requires an understanding of the case, 
a constant awareness of the objectives of jury selection, a use of the advo- 
cate’s personality, and a manner and ability for pleasant, but nevertheless 
accurate and concise expression. Watch the jury and make your own 
judgments. 


2. Opening Statements 

Of the five fields into which a trial necessarily divides itself—namely, 
the selection of a jury, opening the case, direct examination or direct proof, 
cross-examination, and summation, it is my view that the opening state- 
ment has been the most neglected. 

The purpose of the opening statement is to evoke the interest of the 
jury and to make intelligible to them that which will be subsequently 
established through various witnesses, and other evidence, in piece-meal 
fashion. 

Anyone who understands the psychology of argumentation must rec- 
ognize that an auditor is persuaded only in proportion to the amount of 
interest and attention he gives to the argument. It follows, therefore, that 
an opening should be carefully prepared and presented so as to evoke both 
the interest and attention of the jury. 

I think that a minimum formula for an opening statement is that it 
should consist of an introduction in which the lawyer tells the jury just 
what he is doing, and brings to bear immediately those essential qualities 
of successful advocacy—an attitude of fair dealing, sincerity, and quiet 
confidence in his cause. Therefore, in this introduction, it is important to 
point out that the advocate is not attempting either to persuade the jury or, 
by his remarks at this point, to secure their favor, but to aid the jury to 
understand what each side contends so that they can better listen to, follow, 
understand, and analyze the evidence as it comes to them during the trial. 

Following the introduction there should be a statement of the con- 
tention, again, briefly put, but in the light most favorable to the party 
presenting it. 
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The next step forms the body of the statement. It is a narrative of 
the events and the relationships of the principal participants. This narra- 
tive should be carefully woven and interestingly told. Do not fall into 
the error of believing that because an opening statement must not contain 
argument, that it necessarily should be dull or colorless. The narration 
serves the same purpose for the trial that a well-written synopsis serves for 
a book. It presents the subject matter in a way which seeks to enlist the 
interest of the audience. 

And, finally, an opening should include a conclusion in which the jury 
is reminded that an opportunity will be given to both lawyers to again 
speak with them at the conclusion of the case, not on the basis of what the 
lawyers have now said, but on the basis of what the total evidence is, and 
that the jury reserve its judgment for that time. 

Crdinarily, an opening should be brief, non-repetitive, clear, concise, 
highlighted. There are, however, some situations where a detailed opening 
statement must be made, and these are the situations where the case presents 
a complicated factual issue, perhaps based on a great deal of technical evi- 
dence, and coming from many witnesses. 

Additionally, I think a detailed opening statement should be made 
where the lawyer is aware that he will have to put his case in through 
witnesses who are either ignorant, difficult to understand, inarticulate, or 
unimpressive, so that as these witnesses attempt to tell their story from 
the witness stand, the jury will have a full comprehension of its meaning, 
because they have heard it before from the lawyer in the opening statement. 

I recommend to you that it is of the utmost importance not to overstate 
your case. Never make a statement about which there exists any doubt of 
your ability to introduce proof. I need only call your attention to how 
devastating, indeed, an argument may be made in summation regarding a 
statement made in the opening, on which no proof has been introduced. 

In the defense of personal injury actions, there are times where the 
defendant is put in a position where he cannot open factually, either by 
reason of the fact that there is no defense and the case nevertheless must be 
tried because of inability to settle it, or because there are available to the 
defense several theories and the advocate hopes to select the theory which 
best approximates the greatest weaknesses of the plaintiff’s case, or because 
the defense relies in so small measure on impeachment of the plaintiff or an 
important witness by a written statement contradictory to the witness’ 
anticipated testimony. 

In my view nevertheless, in order to carry out the advocate’s function, 
he should address the jury, calling attention to the fact that what the 
lawyers are now saying is not evidence, but rather what they have been told 
by others, and that, in your case, you prefer that the jury hear this evidence 
directly from the witnesses. It should be pointed out that the oppertunity 
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to present your witness under our rules of procedure is afforded to the 
defendant only after the plaintiff's entire case has been put before them. 
Accordingly, a request is made for the fury to withhold its judgment until 
that opportunity is afforded you to call the witnesses that will clearly 
support the position of the defense and, that in this case your client is not 
responsible and should not be required to answer in damages. 

Simply because these thoughts are briefly put does not necessarily mean 
that the ideas suggested cannot be artistically expanded. 

In conclusion, I would like to suggest to you a simple method of train- 
ing for a good opening statement. If you are preparing to present a case 
in court, seek out the opportunity to meet with some friends and tell them 
about the case you are going to try. Most lay friends start with a curiosity 
and desire to hear this case that you are going to try, and so, initially, at 
least, you have a receptive audience. As you tell them about your case 
observe how frequently you are interrupted by questions. This is the 
surest demonstration that you are not making clear to the jury, at least, 
what it is that your case revolves about. 

As you go along be alert to discover whether or not your friends are 
getting bored, whether someone hasn’t made the suggestion that they have 
come here to play bridge and not to listen to this interminable chatter con- 
cerning someone else’s problems. 

These are the surest indications that your material is not being pre- 
sented interestingly. Do not be discouraged. Continue to try it on separate 
groups of these, your clinical jurors, until you have finally evolved a recital 
which maintains the interest and inspires no inquiry. You are now ready 
to open your case in court. 

Mr. DEMPSEY: 

That was certainly a splendid address, Mr. Berman, on the proper way 
to select a jury and present the opening statement. 

I now call upon another equally qualified advocate, Mr. A. Harold 
Frost, who has had assigned to him the subject of ‘Presenting the Proof 
and Direct Examination.” 


DIRECT EXAMINATION 
Mr. FROST: 

Presenting the evidence is the trial counsel’s art of serving the triers 
of the facts the ponderous pre-trial investigation of the law and the facts 
of the case in neat and digestible portions. The essential ingredients in a 
proper presentation are (1) order, (2) balance, (3) interest and (4) 
ingenuity. If the trial advocate has planned and served the menu with 
these objectives in mind then he should accomplish the desired result of 
affecting the minds of his hearers favorably. 
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The presentation of evidence is dependent upon the testimony of 
witnesses and the production of documents. The treatment of witnesses 
involves an understanding of the psychology of human behavior. The 
introduction of documentary evidence involves a command of the rules 
of evidence underlying their reception. 

There are various types of witnesses in the typical law-suit. The most 
common witness is the “‘lay’’ witness. The lay witness may gain directly 
or indirectly from the outcome of the suit, in which event he is considered 
an “‘interested’’ witness. If he has nothing to gain from the suit then he is 
placed in the “‘disinterested”’ category. Finally, we have the specialists who 
are called to prove a specific part of the case and they are referred to as 
“expert witnesses.”’ 

Each witness serves a separate function in the proper presentation of 
evidence. One of the important tasks trial counsel undertakes before coming 
into the courtroom is to determine the order in which the witnesses will 
be called. The keynote in calling witnesses is the logical and orderly con- 
struction of the case designed to obtain and maintain the interest of the 
judge or jury in the case. 

In a negligence case it is wise to open and close with strong witnesses. 
Normally, the plaintiff is his first witness. He is in a position to enlist the 
interest of the triers of the facts by narrating all the essential operative facts 
which make up his case. His testimony establishes the foundation for the 
medical expert testimony and lends itself to corroboration by succeeding 
lay witnesses. The last witness called by the plaintiff is the medical expert. 
His function is to describe the nature and extent of the injuries suffered by 
the plaintiff. 

In a negligence case it is, of course, the defendant’s primary thought to 
win his case on the issue of liability. When the plaintiff's medical expert 
has testified to injuries which the defendant questions (and this is not 
uncommon) then it is incumbent upon the defendant to focus upon this 
issue by first calling his medical expert, providing both the questions of 
liability and the medical are being contested. Where the plaintiff has 
misrepresented the nature and extent of his injuries, his story with regard 
to liability will be looked upon with disfavor by the jury. Such a sequence 
will dramatize to the judge or jury that the expert opinion given by the 
plaintiff's doctor is suspect. Thereafter, the defendant and his other lay 
witnesses may be used to contradict plaintiff's version of the accident. 

I recently tried a case on behalf of the Pennsylvania Railroad under the 
Federal Employes Liability Act. The plaintiff claimed that as a result of 
the accident he sustained a very serious permanent injury to his back. The 
defendant railroad sharply contested the nature of the injury claimed by 
the plaintiff as well as the manner of the occurrence of the accident. After 
the plaintiff and his doctor testified, the defendant called its doctor as its 


[10] 





Ses 
‘he 
les 


ost 


ill 


he 
of 
he 
oy 
er 


first witness. The sharp issue of the true extent of the injury sustained by 
the plaintiff was brought into focus before the jury. The jury rendered a 
verdict for the defendant. When thé jurors were questioned after the 
rendition of their verdict they commented that they were of the opinion 
that the plaintiff's injuries were grossly exaggerated and accordingly, 
having come to that conclusion, they disbelieved his version of the manner 
of the happening of the accident. 

The defendant’s advocate should, therefore, develop through the 
presentation of the evidence as many issues as possible and especially those 
issues which may tend to impeach the good faith of the plaintiff's position. 
The development of manifold issues in a lawsuit has a further practical 
effect. It is common knowledge, among negligence lawyers, that the settle- 
ment value of a suit is affected by the number of contested issues. The more 
issues that are developed and projected in a case, the greater the likelihood 
that the insurance carrier can settle the case for a sum lower than that 
demanded by plaintiff’s counsel. 

In order to obtain the favor of the triers of the facts, it is trial counsel’s 
function to present the testimony in a manner calculated to affect the minds 
of the jury favorably. It is the job of the advocate, long before the trial, 
to evaluate the witness, his dress, his manner, his intelligence, and his 
ability to express himself. The lawyer must use his knowledge of life, 
human nature, psychology and human emotions in deciding the proper 
line of inquiry to be used with the witness so that the jury will be impressed 
with his testimony. 

Can the witness through his testimony persuade the jury? In this 
connection the trial lawyer will do well to remember that it is his duty to 
have the witness recapitulate that information which he obtained through 
his senses, primarily through his visual and auditory senses and less fre- 
quently through his olfactory and gustatory senses. To the ordinary 
observer a man is just a man. To the student of life and human behavior, 
every pose and movement is a part of the personality and the man. 

Assume the inquiry is ‘“Mr. Witness, will you please tell this Court 
and jury everything you saw while you were standing at the corner?” A 
persuasive witness in his response to this question, can probably relate all 
he saw in one complete comprehensive answer. Such a witness is a gem. 
He may well win the case for you. Don’t interrupt him. Let him tell his 
story. He probably knows it better than you. After asking the question, 
your job is to sit down. Let him take over. Don’t try to help him. You 
know well that he needs no help. A skillful lawyer does not tire the jury 
or himself by asking needless questions of a witness who can tell his story 
naturally, directly and fully. 

Of course the converse of this is true. Where you have a witness who 
has had no experience in a courtroom and is not able to tell his story well, 
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your first job is to put such a witness at ease. It might be wise to have the 
witness observe another trial in the courthouse so that he may be acquainted 
with the procedure of a trial. Counsel should then ask all of the essential 
questions of such witness so as to bring out the evidence clearly and in 
chronological order. 

The advocate must control the testimony of this witness. He must not 
permit the witness’ answers to affect the advocate’s plan formulated in 
advance of trial to insure the complete projection of the entire testimony 
of the witness. Where the witness’ response has gone beyond the scope of 
the question, the advocate must then direct his inquiry to those matters 
by-passed in the witness’ answer. 

To expedite the presentation of the case, trial counsel will normally ask 
a few leading questions to identify the witness with the subject matter of 
the suit. The items covered in such preliminary interrogation are dates, 
places and parties. The Court and opposing counsel will have no objection 
to leading a witness at this stage of his testimony since it is harmless and 
is intended to save time in covering matters of detail. At the same time it 
has the salutary effect of relaxing the witness and orienting him to the 
subject matter in issue. 

Having covered these preliminaries the witness should then be given 
an opportunity to narrate. The triers of the facts want to know what the 
witness said or heard another say, or what the witness did or saw another 
do. At this point of the presentation the trial lawyer should ask a few 
simple, direct questions designed to elicit from the witness, in his words, 
what he knows. 

FROM THE FLoor: In planning your best witness, and you know that 
there is some fact that is going to be brought out on cross-examination and 
it is going to be damaging to your side of the case even with your best 
witness, what do you do about it? Do you bring it out yourself, or do you 
let your adversary do it? 

Mr. Frost: My answer to that question is you bring out, through 
your own witness, all damaging evidence. I have to smile in answering 
that question for it was only yesterday while we were sitting around in 
Jim Dempsey’s room that I had occasion to tell this story about a case 
which Mr. Halpern tried. In that case, Mr. Halpern called the plaintiff 
to the witness stand. He asked the witness his name. I then expected him 
to ask the witness where he lived but instead of that his inquiry went 
something like this: ‘““You are a bum, aren’t you? You haven’t got an 
address, have you? You sleep in the gutter on the Bowery, don’t you? 
You have no place to live? You haven’t done an honest day’s work in 
months, have you?’’ The answer to all of these questions was ‘“‘No, sir.” 
I couldn’t resist but wait for the end result and the jury came back with 
a verdict in favor of the plaintiff to the sum of $18,000. 
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Later, standing in the hall with his opponent, the latter said: ““You 
know, Isidore, we knew your plaintiff was a bum and that was going to 
be my great cross-examination. You robbed me of all my thunder. Why 
did you call your own witness a bum?’’ Mr. Halpern replied: ““Because I 
wanted you and every member of the jury to know he was a bum.” 

Thus you can see in answer to the question which has been asked I am 
a great believer in the principle that you bring out on direct-examination 
all of the things that you would expect your opponent to bring out on 
cross. Surely, the jury must come to the ultimate conclusion by reason of 
that procedure that you are a sincere fellow. 

Questions couched in simple language should be a rule for every advo- 
cate. They are intelligible to the witness and the jury. Such questions help 
the witness give a complete and uninterrupted account of his knowldge of 
the subject matter. The judge and jury will be more inclined to accept 
responses to such questions as candid, truthful testimony. 

While there is merit to leading a witness through preliminary detail, it 
is poor advocacy to continue leading the witness through the substance of 
his testimony. Such questions are bad in form and properly objectionable. 
If counsel persists in leading the witness the court may admonish him for 
it. Since leading questions suggest the answers desired from a witness, a 
jury will be less inclined to accept the accuracy of such testimony. 

There are occasions where trial counsel must ask leading questions, 
either because of the nature of the witness, or the nature of his responses. 
If a witness is very old, very young or infirm, counsel may be compelled 
to resort to leading questions. There are unfortunately times when a 
witness forgets, and his recollection must be refreshed by leading questions. 
These, however, are the exceptions. The rule is: ‘“‘Don’t lead!” 

Lay witnesses are called to testify as to facts within their knowledge. 
Generally, they are not qualified to express opinions or draw conclusions. 
The triers of the facts have the exclusive role of drawing conclusions based 
upon the evidence. Questions designed to elicit opinions or conclusions 
are objectionable, and should be avoided. 

Interruption and repetition are two characteristic vices in direct testi- 
mony. It must be remembered that the objective of trial counsel is to 
maintain the interest of his hearers in his case. Questions which lead to 
objections and debate interrupt the orderly presentation and distract the 
jurors from the trend of the evidence. Repetitive questions, or questions 
which repeat the witnesses’ answers, serve no useful purpose, and run the 
tisk of boring the triers of the facts. 

A witness plays his part in the drama of the courtroom when he tells 
everything he knows about the case. Oftentimes, counsel, inebriated with 
the success of a favorable witness, decides to explore foreign fields for further 
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success. In doing so, he sometimes finds he has destroyed the credibility of 
his own witness. 

If your witness saw the accident and testifies that the plaintiff's motor 
vehicle was travelling in the wrong traffic lane, don’t have him put marks 
on diagrams or photographs with which he is unfamiliar, and which he 
may never have seen before. If he did not pay particular attention to the 
condition of the parties after the accident, don’t run the risk of having him 
testify as to the physical condition of the parties involved. 

Each witness discharges his duty to you and to the jury by giving a 
complete account of what he knows. His testimony becomes tainted when 
he is compelled to extend himself into matters which he doesn’t know or 
about which he is uncertain. 

In conducting a direct examination counsel should not use the cross 
examination form or tone of voice. This vice is characterized by the lawyer 
who intends to make a point impressive and emphatic by the development 
of his witness’ testimony through the cross examination form. Wehemence 
does not impress a jury. When you call a witness to the stand you are 
vouching for his honesty and his testimony. There is no excuse for using 
the cross examination form in the examination of your witness on direct. 

The rule against the impeachment of one’s own witness does not mean 
you cannot call other witnesses who will testify differently from the one 
who has just left the witness stand. There is no limitation in proving 
facts through other witnesses, which vary with the testimony of a prior 
witness. 

In direct examination do not press your own witness too strongly. If 
the witness has failed to perceive the meaning of the question you have 
put to him, or his answer has no relation to the question put to him and 
a second answer to the same question shows he has not grasped the meaning 
of the question, don’t compliment the witness on his lack of intelligence 
by asking the witness the same question the third time. 

You may be subjected to the same embarrassment as Mr. Henry W. 
Taft says he was, in the days of his inexperience. In a case involving a 
collision of a car float belonging to a corporation he represented, he called 
to the stand a witness who was a lookout on a float. He tried to get from 
the witness what his duties were. 

“T pressed the witness by three or four questions without evoking what 
I sought, and finally, with a show of impatience said: “Well, what were 
you standing on the bow of the float for anyhow?’ ”’ 

“The answer came very readily: “To be a witness for the company in 
case anything happened’.’”’ (Taft, Witnesses in Court, p. 27). 

If you have a witness who may gain as a result of the suit or is related 
to one of the parties, it is wise to bring out this interest in your direct case. 
This will serve to disarm your opponent of part of his cross-examination. 
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Furthermore, it will give the triers of the facts the impression that you 
intend to reveal the whole truth, even those facts which tend to be 
embarrassing. 

There are occasions when counsel has at his disposal an abundance of 
witnesses. In this situation the guide is intelligent exclusion. Trial counsel 
should only employ his very best witnesses. The best witnesses are those 
who were in a position to know the facts and can relate them candidly and 
intelligently, and whose stories will stand up under cross-examination. 

Should all witnesses to the same occurrence be used, the trial lawyer 
may find himself in the embarrassing position of having inherent contra- 
dictions in the versions of his own witnesses. One good witness is worth 
more than half a dozen who are mediocre. The advocate would be wise in 
concentrating upon, and carefully selecting, his own witnesses rather than 
worrying about his adversary’s witnesses. 

A proper direct case should bring home to the Court or jury that the 
advocate has presented the complete and accurate version of his side of the 
dispute. Counsel will not add dignity to this objective if he makes constant 
reference to prepared questions or outlines. If counsel has prepared his case 
properly then he should have a complete mental outline of his presentation. 
Counsel standing before his witness with a sheaf of notes in his hand might 
well give the jury the impression that the witness’ testimony is rehearsed, 
and according to plan. 

FROM THE FLoor: To what extent do you feel depositions or examina- 
tions before trial should be used? 

Mr. Frost: Well, there is a general rule, depositions and examinations 
before trial should be used in cross-examination. However, because of the 
fact that certain things must be proven in direct examination in order to 
establish a prima facie case, some of the questions and answers which are 
contained in the depositions and in the examinations before trial should 
be read so that you will project to the jury as well as for the Court’s benefit, 
the entire theory of your case. 

Do not read the entire examination before trial but only so much of 
it as will assist you in proving your case. Sometimes examinations before 
trial when read in toto by a lawyer become very monotonous and do not 
help the case at all. However, where the entire deposition and examination 
before trial must be read I have followed the procedure of putting one of 
my associates on the witness stand asking him the questions as if he were 
the witness and letting him read the answers. 

Documentary evidence must be treated with as much care as parol 
evidence. Before offering a document into evidence counsel must be certain 
that (1) it will serve the purpose for which it is intended, and will not be 
seized upon by his adversary because of certain damaging admissions, and 

(2) a proper foundation has been established for its reception. 
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In certain situations counsel will be compelled to offer a document in 
evidence to make out a prima facie case. If the action is founded upon a 
written contract, all the antecedent negotiations and conversations may be 
incompetent under the Parol Evidence Rule. If the agreement is one which 
falls within the scope of the Statute of Frauds, the plaintiff will be obliged 
to offer a writing identifying the parties and the subject matter, in order 
to sustain an action on the contract. 

There are other situations where documentary evidence acts as strong 
corroboration of the elements in one’s case. Hospital records can be offered 
in evidence to show only medical care and treatment. The history contained 
in the records may be used to cross-examine the plaintiff on his version of 
the accident. 

Before a document may be received in evidence, a proper foundation 
must be established for its reception. Like parol evidence, the document 
must be both relevant and material to the issues in the case. It also must 
be competent, which means that it is not subject to exclusion based upon 
the rules of evidence. 

Certain documents must be identified by appropriate witnesses before 
they become competent. X-rays must be identified by the doctor who took 
them. A company’s books must be identified by a witness and the entries 
made in the regular course of business. Without such foundation testimony, 
these documents are properly inadmissible. 

There are, however, other documents which are admissible based solely 
upon appropriate authentication and without the necessity of calling 
identifying witnesses. A certified copy of a judgment may be offered in 
evidence without calling the clerk of the court; a certified death certificate 
or autopsy report is admissible without calling the appropriate clerk, doctor, 
pathologist or coroner. The authentication is tantamount to oral testimony 
identifying it. 

In the presentation of the medical evidence it is essential that the jury 
know the medical background of the physician whose opinion is being 
offered in order to persuade them to adopt the advocate’s point of view. 
For that purpose the doctor should be asked to state what his experience 
and training has been, particularly in the specialty which is applicable to 
the medical issue in the case. 

Many times you may call upon. the services of an expert. If such a 
witness is called he may be a man of outstanding qualification. In that 
event trial counsel should not accept the offer of a concession of the qualifi- 
cations of the witness. Such concession when made should be rejected, 
politely of course, with the statement that it is preferred that the jury hear 
what the doctor’s qualifications really are. Such a recital adds weight to the 
expert’s opinion. 
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The most commonly used expert in present-day litigation is the medical 
expert. Except for those doctors who have actually treated the plaintiff, 
the typical medical expert is called upon to give an opinion based upon an 
assumed state of facts. This opinion is elicited from the expert by the use 
of a “hypothetical question.” 

The hypothetical question should contain those facts in the record 
which are absolutely necessary for the expert so that he may have a back- 
ground of the facts to aid him in rendering his opinion. All unnecessary 
details should be eliminated from the question. In connection with the 
form of the question, counsel should ask the expert to assume the following 
facts, all supported by the evidence, and then go on to relate the facts. It 
is cumbersome and trite to constantly intersperse before each sentence the 
word “‘assume.” 

Facts should not be incorporated in a hypothetical question which 
have not been established by other witnesses or documentary evidence. 
Similarly, if the court permits counsel to ask a hypothetical question based 
upon facts to be proven, it is essential that counsel offer proof of such facts 
in order to connect the record with the question. If the premise upon which 
the expert renders an opinion is unsubstantiated, then the opinion is 
worthless. 

It is unwise merely to obtain from the expert that in his opinion based 
upon the evidence the accident was or was not a competent and producing 
cause of the injury. Trial counsel should request the witness to state the 
reasons for his opinion. Such testimony will permit the triers of the facts 
to visualize the nature and extent of the injury and will permit the expert 
to substantiate his opinion with medical data, something he is qualified 
to do. 

The advocate for the plaintiff in presenting the evidence must direct his 
attention to the compensable factors in a personal injury action. These are 
essentially: 

1. Proof of the nature of the injuries sustained by the plaintiff and 
their effect upon the general health, bodily functions and nervous system 
of the plaintiff. 

2. Proof of the causal connection between the accident and the resultant 
disability. 

3. The duration and permanency of the injury. 

4. The pain already suffered and likely to be thereafter suffered. 

5. The expenses already incurred and likely to be incurred in the treat- 
ment and care of the injuries. 

6. The loss of earnings and impairment of earning capacity. 


The direct examination of the defendant’s examining doctor differs 
in approach from that of the plaintiff's medical proof. The doctor’s testi- 
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mony will concern itself primarily with his findings and his appraisal of 
the plaintiff’s disability as a result of the physical examination which he 
conducted. 

Usually the defendant’s advocate will hesitate to have his doctor testify, 
but he should not hesitate to do so, when the testimony will disclose and 
is directed towards the following objectives: 


1. That the plaintiff’s claim is based upon a medically untenable 
position. 

2. That the claim is based upon invalid or improper assumptions. 

3. That the complaints and disability are not justified by the traumatic 
effect of the injury on normal anatomy. 

4. That certain injuries produce disability for czrtain periods but in 
the case at hand, greater claims are being made for the known periods of 
disability as agreed upon by the experts. 

5. That the claims are exaggerations, not medically sound, and not 
substantiated by the recognized medical literature. 

6. That there is no causal relationship between the accident and the 
injury or present disability. 


In order to properly project these facts to the jury in an intelligible 
and clear fashion the defendant’s advocate must have a knowledge of 
anatomy, pathology and physiology so that he might know, and by his 
line of inquiry impress the jury with that which trauma can do against 
that which trauma cannot do. That is, that trauma never caused this con- 
dition, or if trauma did cause it, that it is finished, cured and terminated 
and that this litigation is based on an improper hypothesis. 

If the case is well prepared, and the evidence presented in an orderly, 
balanced manner, so that the judge or jury’s interest is maintained through- 
out, trial counsel may pride himself in his accomplishment. There is one 
element that lurks in the background of a case for which little can be 
written—the advocate’s ingenuity. Things will crop up at trial which 
will come as a complete surprise and require spot decisions. When such 
predicaments occur it will take all the skill, sagacity and training of the 
trial lawyer to cope with them. 


Mr. DEMPSEY: 


Thank you very much, Mr. Frost, for your excellent presentation. 

Next we will have a discourse on the subject of ‘“Cross-Examination.” 
May I present one of the leading barristers from the West Coast, Mr. Raoul 
D. Magana. 
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Cross-EXAMINATION 
Mr. MAGANA: 

Gentlemen—I have been assigned the general subject ‘‘Cross-Examina- 
tion.”” In my youth I dreamed of the times when I could see a witness 
cowering, his face like a fungus of a leprous white and grey, and I could 
hear my staccato questions causing him to cower in the corner. Then I 
could envision the jury screaming in unison, “‘Perjury, perjury in the 
highest degree.’’ The drama of cross-examination overwhelmed me. 

With a little more maturity, an increase in flesh, and a sobriety of 
hair on the scalp, I found thereafter that perhaps cross-examination was a 
little more quiet, somewhat more methodical, and not as dramatic. I sup- 
pose there are three fundamental rules to an effective cross-examination, 
all of them, as I say, generalities, and yet without the prestige they deserve 
in the profession. 

First and foremost—Preparation. The word is simple. It becomes a 
cliché. Second—Imagination. Another easy word to repeat and a most 
difficult one to apply. And the third one—Discretion. All three are 
inextricably interwoven. 

Let’s talk about preparation fora moment. We want to know, first of 
all, whether there are any specific rules that we can follow on the subject of 
preparation. Someplace in the vast encyclopedia of ““They Say,” I remem- 
ber the statement being made that you should never ask a question on cross- 
examination unless you know the answer that you are going to receive. My 
first year in marriage caused my faith in that premise to be weakened to a 
degree, and after two years of unilateral arguments with my dear spouse 
I became aware of the fact that I could never expect to honestly know the 
answer that I would receive at any time. 

Preparation, however, is a most laborious thing and something which 
we are wont to overlook. Let me, if I may, in a short time, see if I can 
illustrate some of the facets thereof. 

All of you here, I am sure, have tried a medico-legal case. You have tried 
it in the field of electroencephalography. Has it ever occurred to you that 
other than to attempt to find out what electroencephalography may be 
about, how important a statement by a colleague of any given electro- 
encephalographer may be? If the man says, for example, “He is a Gibbs 
man,” there is a volume that costs $25, full of a lot of opinions, replete 
with statistics, statistics that can be utilized to cover almost any possible 
turn of a given case—have you thought of the power that it gives you to 
be able, for example, to differentiate between Gibbs, Pennfield, Lennox, 
and the rest of the men writing and doing research in the field of electro- 
encephalography? 

I think I can illustrate this best by a case that occurred to me some time 
back. I was trying a lawsuit in one of the outlying communities in San 
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Bernardino. I am going to use this example for two factors. First of all, 
the man against me evidently knew enough to read up on the medical 
subject thoroughly and, secondly, he knew enough to anticipate the witness 
I was going to use and his particular weaknesses in the field of medical 
literature. 

The plaintiff was a Mr. Shaw who had been run down by a bus. The 
witnesses that had been called for the plaintiff were both a neurologist and 
an electroencephalographer. They had expressed the opinion that the 
plaintiff was suffering from a subdural hydroma, which consists of a col- 
lection of clear, colorless fluid, sometimes yellowish fluid, beneath the 
subdural space. The doctor had testified for the jury and the electro- 
encephalographer had testified, and told that this was a disabling condition 
and a condition that would require a burr-hole operation in the skull. 

I put my witness on, a very brilliant neuro-surgeon, very well trained 
at an Eastern medical college, and he testified and told the jury without 
equivocation, that he had performed and did perform neuro-surgical pro- 
cedures routinely, that he had examined the man carefully, and that he 
positively did not feel, in the first place, that the man had a subdural 
hydroma because, although there was a nemiety of symptoms, there 
was a distinct sobriety of signs. 

Now, in addition to that, he told the jury that he had grave doubts 
that the trauma, or the accident in question, could be considered the pro- 
voking or etiologic factor. This was the cross-examination conducted by 
a very quiet, mild individual. He stood up, put his hands in his pocket, 
and without the benefit of a single note, said, ‘“‘Doctor, I don’t want to 
take up too much time, but I would like to clarify a few points. I am 
certain you can help this jury.” 

“Of course,” the doctor nodded. He was an old man. 

Q: “You will agree, of course, Doctor, that there is such a medical 
entity as a subdural hydroma?”’ 

A: “That is right.” 

Q: “If I understand you correctly, you make two distinct assertions 
here with reference to my client. First you have no evidence upon which 
a diagnosis of such a condition could be made on the basis of reasonable 
medical certainty, is that right?” 

A: “That is right.” 

Q: “Secondly, under any circumstances, in your opinion, such a con- 
dition is not caused by trauma or, let’s put it bluntly, by the accident in 
question?”’ 

A:“That is my opinion, yes.”’ 

Q: “All right, Doctor. If I may, I want to go to the board and write 
down in order, under two distinct headings, that which you would expect 
to find in a condition of this sort. My first heading will be the subjective 
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complaints, the things you can’t see for yourself. These, of course, are 
always important, aren’t they, Doctor?” 

A: **Yes, they are.” 

Q: “Secondly, I want to list those objective signs that you would 
expect to find, objective things. My procedure is clear, is it not?” 

is: ene * 

Q: “Very well. Now, Doctor, let’s forget for the moment the first 
caption here, the subjective complaints, and let’s go to the second heading, 
the physical findings. If I understood your testimony correctly and if my 
notes are correct, let me go and pick them up, you indicated, one, the occular 
fundii—that is the back of the eye—that you can see, as you look through 
with your instrument, Doctor, show engorgement of the veins. Roughly, 
you mean a thickening, don’t you?” 

Pas “Yess 

Q: “Two—let’s put this on the board—edema of the occular fundii. 
You have already explained that to the jury, Doctor. Three, the restric- 
tions in the visual fields. Four, definite motor signs, such as a toxic gait. 
Five, the deep reflexes are involved somewhere along the line. So far, am 
I right, Doctor?”’ 

A: “Yes, that is right.”’ 

Q: “Six, the clinical picture will remain constant and, by the way, 
Doctor, even if the other doctors found some of these factors that we have 
mentioned above, if he had the condition you would expect him to have 
these specific signs when you saw him, is that right?” 

A: “That is right.” 

Q: “Seven, a definite elevation of the spinal pressure, with an increase 
in the cell count. Now, look Doctor, have I outlined the signs you would 
expect to find as set forth by you, in the questions asked by Mr. Magana?”’ 

Re Gea. 

Q: “Doctor, you may not know that the jury here has been making 
notes on these points, but they have, so you can see they are placing great 
reliance on your testimony.” 

Ais ¥ea” 

Q: “One further question, Doctor. Does the mildness of the head 
injury affect your diagnosis? We know that my client was only stunned 
or momentarily dazed.” 

A: “Very definitely.” 

Q: “All right. Then, I take it, Doctor, that even though this indi- 
vidual has certain symptoms which may fluctuate, and even though he 
complains of headaches which appear to be persistent, and of some mental 
confusion, and some nausea, with occasional vomiting, I take it you feel 
that that would absolutely not warrant surgical intervention?” 

A: “Absolutely not.” 
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Now, so far, you realize that this is a very technical cross-examination. 
I can assure you that attorney had not lost one juror, and every juror had 
his pad and pencil out. 

Q: “You surgeons, I imagine, feel, with those minimal signs and 
symptoms that you found in this case, that the procedure would be, | 
think you used the word ‘heroic’, is that right? Is that the word you used?”’ 

The doctor gave him a beatific, benevolent smile. 

Pz ies” 

The attorney then proceeded to take his chair. He passed his finger over 
his eyes in either an air of nonchalance or of nervousness. Then he did 
something that always worries me, when they look with horn-rimmed 
glasses, begin to look over at the witness, and I can see him moving like 
Tarquin, ‘with ravishing strides toward his design.’ 

He said, ‘‘Doctor, suppose for a moment that there was no lawsuit 
pending, and we were discussing this in a friendly way. Parenthetically, 
Doctor, you look very friendly. If any of us wanted to check on this 
subject, is there any work which you could recommend for us, any impar- 
tial authority on this subject? I know that you know of such a work, 
Doctor.” 

My doctor said, ‘““Well, yes. I would say the work by Doctor Samuel 
Brock, of New York University.” 

Q: “Oh, does that contain a discussion of subdural hydroma?”’ 

Bee es.” 

Q: “I imagine it is written for the medical profession, without regard 
to litigation, isn’t that right?” 

Bis es. 

Q: “Well, Doctor, it is interesting, because I have before me the volume 
in my briefcase, and I notice the authority writing on this subject is 
Doctor Max Minor Peet. I assume, Doctor, you agree he is a competent 
man?” 

Ae anes 

Q: “As a matter of fact, you studied under that doctor, didn’t you?” 

Po ee 

Q: “I want to go to the board, Doctor, and I want you to read for 
the jury the two paragraphs that I am going to show you. I am certain 
that Counsel will not object. This is the work you recommended. I am 
sure this jury is interested. After you read it out loud, you may refer to 
any qualifying sentence or paragraph you wish. 

“First, page 145 of the second edition. Doctor, the very second sentence 
under the caption—Subdural hydroma—says—quote—and be sure I am 
reading this correctly, Doctor,—trauma is the etiological factor in all cases.” 

A: “Yes, that is what he says. I don’t agree with it, but that is what 
he says.” 
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Q: “All right, Doctor. I think as far as this doctor is concerned, he 
makes no exceptions in that regard?”’ 

A: “That is right.” 

Q: “Well, let’s go on. Will you please read the paragraph I am show- 
ing you here, exactly as it is written? If your attorney wants to come up— 
if you want to come up here, you may.” 

I was at that time, I assure you, attempting to appear as inconspicuous 
as I could. 

He said, “I will go to the board and check off in red wherever there is 
disagreement between you and the authority writing on the subject. I 
know, Doctor, from your direct testimony that you talk very clear and 
very loud, so that the jury won’t have any difficulty hearing you.”’ 

The doctor started to read, ““The physical findings are usually of little 
diagnostic help. The occular fundi may show engorgement of the veins, 
and at times early edema.” 

Q: “Forgive me for interrupting you, Doctor, but you indicated there 
must be engorgement and must be edema, is that right?” 

A: “Well, that is my opinion.” 

Q: “Well, I merely wanted to show that the doctor said only maybe.” 

Fis ess” 

Q: “Doctor, continue, please.”’ 

A: (Still reading). ‘““The visual fields are normal.” 

Q: “Again, Doctor, forgive me for interrupting. You said here, under 
caption number five, they had to be restricted.” 

The doctor didn’t answer. The reading continued. 

A: “Asa rule no motor signs are present.” 

Q: “Doctor, once again, the subject of the individual’s gait, or the 
way he walked, is a motor sign?” 

A: “‘Yes.’’-—‘‘The reflexes may be normal. The interclinical picture 
may fluctuate widely in a few hours.”’ 

Q. “Well, Doctor, I just don’t want there to be any misunderstanding. 
You feel that it should positively not fluctuate, and the rest of it says, so 
that we can shorten it, that there is a possible elevation of the spinal pres- 
sure, but the cell count remains normal. 

‘“‘Now, Doctor, before I sit down, I want you to tell this jury, is there 
any work at all in the literature that you would care to offer to us at this 
time that corroborates your position, as distinguished from that of Doctor 
Max Minor Peet?’’ I needn’t tell you what the result was in the situation. 
My only observation in connection with that case, though, was this—here 
was an attorney who took the trouble not only to analyze his case to its 
ultimate, but to analyze the witness who was going to be called against him. 

There is a canny Scot who practices in the Bay area around San 
Francisco, who was trying a case against one of the railroads involving 
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“slack action.”’ The theory of a jerk was brought up before the group. 
He had no witnesses except the plaintiff, himself. The defense called the 
first man to the stand, and the first man testified that the entire train had 
been handled magnificently, that there was no jerk, that, true, you felt it 
down at the other end, he wouldn’t feel it up at the other end, but he saw 
nothing wrong with the manner of operation. This man had taken the 
trouble to analyze every witness in the case, and this was his cross- 
examination. 

After asking a few questions, he sat down and said, ‘‘That is all.”” And 
then, just before the witness got off, he said, ““Oh, I just have one more 
question, Mr. Jones. You said you had known this engineer for several 
years?”’ 

“That is right.”’ 

“You know him socially?” 

—— 

“What did you say his name was?”’ 

“Gallagher.” 

“Oh, no, no, that is not what I meant. What is his full name? 
know his full name?”’ 

“Well, the only name that I know him by is Racehorse Gallagher.” 
“Oh, does he own any horses?”’ 

“Well, no, not that I know of.” 

Nothing can be more frustrating to a medical witness. 

Mr. Frost (Interposing): ‘I would like your opinion, whether it is 
ever effective to conduct a technical medical cross-examination?”’ 

Mr. MAGANA: I would refer to the example of the electroencepha- 
lographer and subdural hydroma, which may serve to answer the question. 
A technical cross-examination, like everything else that is done in a lawsuit, 
must illustrate a manifest sincerity. If the individual is merely attempting 
to show his use of English, his use of words, his use of medical terminology 
—if the action doesn’t suit the word and if the word does not suit the 
action, then it is futile. 

There are innumerable cases, however, particularly on the plaintiff's 
side, where the jury will tolerate a technical cross-examination. 

Now, I said, I indicated previously, nothing can be more frustrating 
than to be able to show a doctor, his own testimony or his own writing. 
I know I was trying a case some time back against an individual, and this 
is the way the cross-examination went against my doctor. 

Q: “I take it, Doctor, your position in this case is one on which there 
is no disagreement among the medical authorities?”’ 

My doctor looked and said, ““Oh, you will find a few mavericks who 
come up with a proposition that back pain and sciatic pain don’t occur 
simultaneously, but I don’t take stock in that.”’ 
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Q: “Well, I take it, Doctor, you disagree with the proposition, again, 
that it is the rule that sciatic pain follows at a later period, and not infre- 
quently may appear several years after the original back injury pain?” 

A: “Why, of course, Counsel, that proposition is ridiculous, and I 
will be willing to demonstrate it to you.” 

Q: “Not yet, Doctor. If I were to establish it as a fact, i.e., the state- 
ment that approximately 70% of patients with herniated disc difficulties 
have back pain asa first symptom, and 30% sciatic pain, I take it you would 
say I was quoting a maverick?”’ 

Then, the doctor, with a slight sardonic smile, said, ““Yes. Or some 
other member of the bovine family.” 

Q: “Doctor, let me proceed to read from an article in a medical journal 
written five years ago.” 

I stood up and began to object, and said, ‘“‘Just a moment, Your Honor, 
I object to counsel reading from any periodical. We have no proper foun- 
dation. We don’t know the man he is quoting. It is incompetent, irrele- 
vant, and immaterial’’—all those and other profound objections. 

The Court looked down at me for a moment and said, “I think the 
objection is well taken.”’ 

And the counsel for the plaintiff, with a sly, Irish grin, looked up and 
said, ‘“‘Would it be silly, Your Honor, if I were to show the gentleman the 
article and show him that the man who wrote it bears the same name, and 
same Offices, at the same address?”’ 

Mr. DEMPSEY: May I ask a question. I think we all understand what 
we mean by preparation and time. Would you like to enlarge, please, on 
what you mean by discretion? 

Mr. MAGANA: Yes, I will. I would like to quote from another one of 
my trials. I was trying a case—the railroad had been nice enough to give 
me a tremendous file upon this individual, and I was trying it in the Federal 
Court out West. Against me was a plaintiff by the name of “Bill X.’’ He 
was 67 years old, with clear blue eyes, and a full head of steel-grey hair. 
He wore a charcoal-colored suit, with white, very unobtrusive, stripes, and 
a stiff collar and a tie that was right up to the neck. He looked like a very 
distinguished man. 

I was waiting for my time, because this fellow had an awful record. 
The record that I had on him looked like a ten-year supplement to some 
digest system. I stayed up for about three weeks culling it over and 
making indexes, so I was ready. 

He had been fired 18 times from various jobs on the railroads. I waited 
for the high spot. He was talking about a herniated disc and how his back 
hurt. It finally got toward the end. I looked over and adjusted my glasses 
very carefully, and said, ‘“‘Mr. ‘X,’ in looking over your service record,” — 
I began to thumb through the papers—“‘I note you were fired in 1921.” 
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Old Bill looked down at me, with a cold stare for a moment, and then, 
an expression of longing and tenderness came over his eyes. It was one of 
those cases where I knew something was going to happen, yet I could do 
nothing about it. This came from the record. 

He stood up. He said, “I was, and I am sure you would like to know 
why.” 

The jury all leaned forward in unison. I sure didn’t want to know 
why now, but the jury did. 

He said, “‘A strike was on. My boy had just come down with infantile 
paralysis. I needed work. I needed work, Mister, more than I have ever 
needed it in my life. I was told to return to work or be fired. All the 
others were told the same. I talked it over with my wife. She looked at 
the kid and at me, and she said, ‘Let them fire you, Bill.’ She didn’t have 
to say no more. 

“Now, sir, I will tell you something else. Look through that record 
you've got. I have been fired 16 times since, and I am married to the same 
woman, and [ ain’t ever asked a favor from no one. I am not asking one 
from you. I am not asking one from this judge or from this jury. But if 
being fired for fighting for my union means I don’t deserve nothing, and if 
the jury feels that way, I don’t want it. Neither does my woman.” 

Well, I gave that great, great sanctuary of all cross-examiners a long- 
ing look and said, ‘“‘No questions.’’ I can remember the jury going out and 
coming back in again. There was a big, bushy-haired foreman of the jury 
who arose and said, ‘““Your Honor, we have a question.” ““Yes?’’ “How 
much did they sue for?”’ 

On the subject of discretion again, I just got through trying a lawsuit. 
My wife insisted that I wear a white carnation—heaven knows why—I 
had a very beautiful Portuguese linen handkerchief draped in my breast 
pocket, and it was dramatically adjusted for me. Against me was a 
character. 

I don’t know if you have ever tried a case against one of these. If so, 
the use of the word “‘discretion’’ should be planted in your brain and burned 
into it. 

I walked up to him very quietly, with a sort of confidential air, you 
know—smoothness. I said, ‘‘Mr. Jones, I notice you have been limping.” 

A: Yesb.” 

Q: “I suppose it hurts you a great deal when you walk?” 

A: ““Meab:” 

Q: “Did it hurt you when you went to the race track and walked up 
to the window to place your bets?” 

I wish you could have seen the expression on the jury’s face. Have you 
ever finished a cross-examination and applauded yourself quietly? I really 
had the spinal shiver. 
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I sat down and I didn’t see this West Texan coming out of his chair. 
The man was livid. His lips were drawn. He looked at his client for 
awhile, leaned over and said, ““Mr.° Jones, I want you to tell the jury at 
what window you piaced your bet. The Two-Dollar window?” 

A: “Yeah.” 

Q: “Now, I want you to turn around and tell this here jury—did you 
see the Secretary, did you see the Treasurer, did you see the President, or 
any of the members of the Board of Directors of this cab company at that 
window?” 

A: “No, no, I didn’t.” 

Q: “Did you see this affluent attorney, with the carnation and fancy 
Kuppenheimer suit, at that window?” 

A: “No, sir, I didn’t.” 

I see my time is up. Thank you. 


Mr. DEMPSEY: 

Not so long ago, at a trial in the State of New York, after one of the 
attorneys had finished his summation, a juror did just what you did now, 
applauded, and then, said, ‘“That is fine, John. That is fine.’’ Of course, 
you have no doubt what the result was. An appeal was taken to a higher 
court, as to whether or not that it was reversible error for a juror to 
applaud. The court held that applause was a perfectly proper reaction to 
a good summation. I am glad that you feel that way about this panel. 

It has been suggested, and I will ask you, please, to keep it in the backs 
of your respective minds, that next year, at our 1955 convention we might 
devote a half day or a day to some of the medical aspects of a personal 
injury case, with which most of us have to cope. If you think well of such 
a suggestion we will arrange for the 1955 convention to have a panel forum 
along such lines. 

Certainly, Mr. Magana has gone into the summation of trial cases in 
some detail. 

Now, we move along to a man who not only has made a study of tactics 
in the courtroom arena, but who has written a number of articles, in one 
of which I had the pleasure to collaborate with him. He is the author 
of books and papers upon the medical side of jurispruden-e. You are now 
going to hear, it will be a pleasure, I am sure, for all of you, one of the most 
brilliant lawyers from the City of New York, who will discuss the subject 
of ‘Medical Proof,’”” Mr. Isidore Halpern. 


Mr. HALPERN: 

Mr. Dempsey. my colleagues, into the office of a theatrical agent there 
came a man who had a leash in his left hand and a leash in his right hand. 
On one leash he had a dog and on the other a cat. 
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The theatrical agent said, ““Oh, no, not another animal act.’’ The 
gentleman with his animals greeted him with this: ‘““My friend, I am an 
honest man and all I want for this act is $500.’’ The theatrical agent said, 
“Look, my friend, I don’t care what specialties of crime you have com- 
mitted. I am not interested in animal acts.” 

He said, ‘“Take it easy, my friend. I am an honest man. You can buy 
this act for $500.” 

He replied, “If you knew anything about show business, you would 
know that today we have difficulty even with the unusual acts. You should 
know, as a matter of fact, that I couldn’t sell for $500 an act in which 
Harry Truman was to play the piano, Margaret and Tom Dewey were to 
sing, and Marilyn Monroe, and Joe McCarthy would do a tap dance, and 
you come in.” 

He retorted, ““My friend, this is not an ordinary animal act.’’ The agent 
asked, ““Then what is it?’’ The man replied, ‘““The dog plays the piano 
and the cat sings.’’ The agent said to him, “‘Now look, I am behind now 
with my third wife. I tried to get drunk in Milwaukee on that beer, and, 
oh, those loaded shot glasses. I have a terrific headache. Please get out of 
here.”’ 

The man insisted, ‘Instead of being too abrupt with me, you have a 
piano over there in the corner. Why don’t you let the dog play?’”’ Agent 
said to him, ‘“‘Good way to get rid of him. Have him play.’”’ The man 
inquired, ““What would you like him to play?’’ The theatrical agent, a 
man of parts, said, ‘I would like to hear Bach’s Romantic Fantasy.” 

And sure enough, down sat the dog and played, rendered Bach beauti- 
fully, better than Rubinstein, Hofmann, beautifully. The cigar fell out 
of the agent’s mouth, and he said, “‘A thousand for the act, $1500 for the 
act!” 

The man answered, “I told you I am an honest man and all I want for 
this act is $500.’’ Said the agent, choking, ‘“The cat sings?’’ ‘‘Certainly, 
of course, the cat sings. What do you want the cat to sing?” 

He replied, ‘“Well, could the cat do some Schumann or Schubert?” 

“‘Easy.’’ Down sat the dog, and sure enough, the cat got up, sang. Did 
a rendition of some ballads better even than a bird, and at that point the 
enthusiasm of the theatrical agent knew no bounds. 

He said, ‘$4,000 for the cat. $5,000 for the act. It is the greatest thing 
in the world! It is the eighth wonder of the world! It is colossal!’ 

“Take it easy, my friend,’’ he answered. ‘““You are forgetting what I 
told you. I am an honest man—$500 for the act.” 

The agent finally exploded. ‘““What do you mean? You keep on saying 
you are an honest man—$500 for the act!” 

The man then declared, ““The whole act is a fake.”’ 
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“Fake? With my own eyes I saw, with my own ears I heard. What 
do you mean, it’s a fake?” 

The man then said, “‘I will tell you, my friend, you know why it is a 
fake? The cat doesn’t sing. The dog is a ventriloquist!” 

Now, similarly, this cat doesn’t sing and the things that this cat is 
going to say to you in the brief period of time allotted to him are some 
things about medical proof that are not as grim and ghastly as words may 
sound to you. 

You know, practically, that the trial or the settlement of a tort case is 
basically the sale of human agony and human misery. I have often won- 
dered how you can go into the forensic marketplace for the plaintiff and 
sell, on the one hand, and how, on behalf of a casualty company or on 
behalf of a defendant, you can buy, on the other, unless you know the 
nature, the quality of your merchandise. 

You people have a habit, when you purchase a garment that will set 
you back anywhere from $75 to $150, you have a habit of taking with 
you some very benighted friend who feels the lapel of the suit that you are 
going to buy, and you get his opinion as to whether or not you should 
make this great expenditure. Yet every day of your lives those of you who 
specialize in tort litigation, sell the claims of an injured person and buy for 
your companies the claims of an injured person. 

If I had my way, and I did a minimal amount of defendant’s work in 
the last 10 or 15 years— it has been pretty much all on the plaintiff's side, 
but I still appear for a casualty company regularly, if I had my way, young 
men who have a future before them with a casualty company should be 
trained in a basic understanding of medicine. 

As far as the large casualty company is concerned, I would insist on 
setting up some courses of instruction where lecturers appear and doctors, 
too. You will find that the medical profession would be very cooperative 
if you desire to institute such a course, so that young men and older men can 
acquaint themselves with some basic anatomical facts. 

There are many ways that you can overcome it. Those of you who 
know and who have heard me in other states, and I have tramped up and 
down the United States and elsewhere, almost compulsively, to give lawyers 
this one thought, that a tort lawyer must acquaint himself with medicine. 

The person is rare indeed who either buys or sells any article without 
some basic understanding of its value. It is unfortuate, however, that many 
members of the Bar, both on behalf of the plaintiff and defendant, buy and 
sell the rights of an injured person without the slightest concept of the 
injury. As shocking as it may sound, it is nevertheless true that both the 
trial and settlement of an accident case consists of the purchase and sale of 
human misery. How can plaintiff or defendant fairly appraise the rights 
of an injured person without some basic understanding of medicine? The 
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profession is gradually beginning to recognize the great necessity for medical 
knowledge. This is reflected in the many courses that are being given 
throughout the country and that the members of the Bar are attending. 

It is unfortunate that our law schools do not have some type of instruc- 
tion on anatomy. The average practitioner may very well say that he is 
aware of his ignorance. However, there is a method of remedying this con- 
dition. There are certain medical works that every member of the Bar who 
handles a negligence case, large or small, should have in his library. The 
books which will be recommended are in the main part authoritative. One 
of these should be “‘Stedman’s Medical Dictionary.’’ This dictionary is 
used by the members of the medical profession. 

An invaluable volume is ‘“‘Cunningham’s Text-Book of Anatomy, 
Fifth Edition.’’ This volume is used at our medical schools. It contains 
thousands of anatomical illustrations and a truly remarkable index system. 
In the field of Neurology, the lawyer’s library should include Samuel 
Brock’s book entitled ‘Injuries of the Brain and Spinal Cord and Their 
Coverings’’ and Israel Wechsler’s ‘“Textbook of Clinical Neurology.” 

In the field of Orthopedics, the books recommended are Key and Con- 
well, “‘Fractures, Sprains and Dislocations,’’ and Watson-Jones, “‘Fracture 
and Joint Injuries.”’ 

Quite often one meets claims dealing with trauma and the aggravation 
of disease. Brahdy and Kahn have collected an excellent series of articles 
dealing with these conditions. Each of them is written by a specialist in 
the field. The collection contains articles dealing with trauma and the 
aggravation of heart conditions, mental conditions, tuberculosis and many 
others. It likewise deals with the question of trauma, both as a cause and 
aggraavation of cancer. At the end of these articles there is a complete 
bibliography. It is called ““Trauma and Disease.” 

On the subject of psychiatry, it is extremely difficult to recommend a 
volume. In order to acquire a basic grasp of the entire field, a vast amount 
of reading is essential. Realizing that the average lawyer is in no position 
to devote too much of his time to this subject, an attempt is made to recom- 
mend one book that may be of help. The book suggested is Edward 
Strecker’s ‘Basic Principles of Psychiatry.” 

All the books thus far recommended are authoritative. A book written 
by Dr. Bernard S. Maloy called ‘‘Legal Anatomy and Surgery”’ will be of 
great aid. It is not authoritative. It does, however, contain many illustra- 
tions and is written in language readily understandable to the lawyer. The 
writer has found this book extremely helpful. It is to him the “high school’”’ 
book of medicine. 

In reading these works one will encounter terms which are not under- 
standable. In a short time, however, order will come out of chaos. After 
all, in teaching language these days, the instructor proceeds immediately to 
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address his students in the foreign language. Similarly, by reading these 
books and studying the illustrations it will not be long before these difficult 
medical terms will become apparent. 

When a file is given to a lawyer, either for the plaintiff or defendant, 
these books are not handed to him. The conscientious lawyer must reach 
up to the book shelves for them. 

As valuable as thorough preparation of the liability aspect of a case 
may be, it is valueless without an equally painstaking research into the 
question of medicine. The courtroom abounds with many examples of 
the injustices done both to plaintiff and defendant because counsel has no 
understanding of medical terminology. Thus, I have heard counsel on the 
part of the plaintiff refer to a fracture of a transverse process as a “‘broken 
back.” I have heard instances where defendant’s counsel has not denied 
this assertion. When it is borne in mind that the human skeleton contains 
44 transverse processes, it can readily be seen that a fracture of such a bone 
cannot by the furthest stretch of the imagination be put in that category. 

On the other hand, this injury is often minimized by a defendant 
because counsel for the plaintiff fails to understand that transverse processes 
serve as attachments for muscles and ligaments. The average plaintiff’s 
attorney, with rare exception, does not look upon litigation as a chance to 
unduly enrich himself. The average casualty company representative is 
not an ogre who desires to “‘short change’ a cripple. If both sides have a 
basic understanding of the injury, it is much easier to dispose of litigation. 
Some knowledge of medicine is important in connection with any injury. 
It becomes particularly important in connection with the so-called “‘head 
injuries.’’ As formidable as a fractured skull may appear to the average 
juror, the experienced claim agent knows that it may exist without injury 
to the brain. 

The plaintiff's lawyer who has some concept of medicine likewise 
knows that the absence of a fractured skull does not in and of itself rule out 
dire brain damage. The vital importance of the neurological signs cannot 
be stressed sufficiently. In many instances the series of neurological signs 
are far more important than the fracture of the skull. It is inconceivable 
that either plaintiff or defendant can do justice to their clients in a neuro- 
logical case without regard to the presence or absence of these signs and an 
understanding of their significance. To the uniformed, a scrawled state- 
ment in the hospital record that the doctor found a “‘positive Babinski’’ 
might be meaningless. This very sign may indicate damage to the pyramidal 
tract in the motor area of the brain. 

Mr. DEMPSEY: I know that you are a great believer of getting medical 
terms down to practical illustrations, like the “elephant ear,’’ for example. 

Mr. HALPERN: Be very happy to, Mr. Dempsey, if I may just finish 
my thought. I know that the average claim agents are those who deal with 
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the payment of money. I have found, in my last 10 or 15 years at the Bar 
that I have little difficulty with him, that in, nine out of ten times, we both 
pretty much evaluate the case; that, as a matter of fact, he enjoys having a 
case with me, when he sizes it up. I thank heaven when I have a case with 
Harold Frost or with Jim Dempsey, rather than with some young snip, 
who regards an accident case as a chance to hit the jackpot. 

So, with your understanding of medical injuries, believe me, the work 
of the plaintiff's lawyer is simplified, and I say this to you men, in the vast 
majority of instances, I know that you men have the utmost desire to pay 
fair value for the injuries that a claimant is entitled to. 

Now, that brings me to Mr. Dempsey’s question, and the question that 
was asked our dear friend from the Coast—‘‘Should you be technical about 
a medical cross-examination or a medical direct examination?’’ In the 
greater majority of cases the answer is a positive and emphatic “‘No,”’ as far 
as I am concerned. 

Let me deal with an injury that was the pal of my cradle days. Let 
me deal with an injury that helped pay the rent when I was a struggling 
young lawyer. Let me deal with an injury on which the lawyers have 
made more money than the doctors—that beautiful, wonderful sacroiliac 
joint. Now as far as the sacroiliac joint is concerned, don’t you see how 
obvious the rough and anatomical construction of the sacroiliac joint be- 
comes when you describe the ilium as an “elephant ear,’’ where the tips of 
the upside down sacrum triangle touch the base of the triangle at the sacro- 
iliac joint. 

FROM THE FLOOR (Interposing): Talking about neurological signs, 
what I would like to ask you is whether you have any view on the problem 
as to whether a neurosis commences at the time that the trauma or the 
accident occurred? 

Mr. HALPERN: I am very happy you asked that, because whether or 
not you think psychiatry is a bunch of nonsense, you will be learning 
something about it because the questions of functional psychogenics is 
coming into the courtroom with increasing rapidity. 

We don’t just get a wham by an automobile and get a neurosis. Neu- 
rosis means conflict. I see a beautiful girl walk down the street and I say 
to myself in the unconscious, ‘‘Brother."” Then, in the conscious I say, 
“Go away, you old fool, go away.”” Well, conflict—conflict there always 
is. You got to get these things fast, you know. Conflict there always is. 
There isn’t one of us who isn’t in conflict, but it is true that with an 
accident the neurosis pops up. The emotional conflict within us is blocked. 
It is a defensive thing, like a gambler carrying a rabbit’s foot. Neurosis is 
a defensive thing to have one forget his troubles. It may arise soon after 
the trauma or at a later date. 
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Counsel on both sides should make these terms readily understandable 
to a jury. As an illustration, the sacroiliac joint can be described as a 
triangle turned upside down fitting into elephant’s ears. To say that the 
femur fits into the acetabulum may be a very meaningless statement. This 
can be simply illustrated by putting the clenched fist of one hand into the 
palm of the other. The jury is told that the clenched fist is the head of the 
femur and the curved palm is the acetabulum or the socket into which the 
femur fits. It must be remembered that the hands of a trial lawyer are 
remarkable instruments and can be used to illustrate many of the bones of 
the human body. These ponderous Latin terms came from the ancients 
who named the bones after objects that were in daily use. 

No lawyer should ever call a medical witness without a personal inter- 
view. The psychiatrists have always spoken about rapport. Roughly, that 
means an understanding or a communion between two people. This is 
extremely necessary before the medical witness can properly testify. He 
cannot understand the import of the lawyer’s questions unless he is first 
spoken to. The lawyer cannot understand the phases of the inquiry which 
he should conduct until he has discussed the entire subject with the doctor. 
The doctor must be cautioned that he can only testify with “‘reasonable 
certainty.”’ ‘That words such as “might,” “‘possibly,”” and others of that 
ilk are taboo. The attorneys on either side should examine the card record 
of the family physician. It not only should be checked on the question of 
injury, but likewise as to the case history or the manner of the occurrence 
of the accident. The lawyer will often find that the unfortunate lady who 
claims she has fallen on a stairway, has, in fact, advised the doctor that she 
fell on the sidewalk. The family physician may sometimes make assertions 
in court that are not borne out by notations in his record. He should be 
diplomatically warned that it would do no harm if he “brushed up”’ on his 
anatomy. Successful cross-examinations are often conducted with these 
gentlemen on basic anatomical questions. The well-meaning family physi- 
cian, competent though he may be, may have forgotten the names of the 
ligaments, their number and their attachments. 

No lawyer should ever commence the trial of his action unless he has 
made a thorough investigation of the hospital record, the nurses’ notes and 
the drug chart. A perusal of the nurses’ notes will often indicate that the 
plaintiff who describes his stay at the hospital as a period of intense anguish 
and torture, ate heartily and slept well. I do not know of a better gauge of 
pain than the drug sheet which discloses the administration of codeine, 
morphine and the barbiturates and hypnotics. A strong argument can be 
made for the absence of pain when the record fails to disclose that these 
have been administered. The lawyer should never content himself with a 
brief abstract of the hospital record that is sent to him. If all else fails, 
these records should be subpoenaed into the courtroom when the case ap- 
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pears on the Ready Calendar and before it is tried so that they can be 
inspected, 

There are often instances in which the family physician and an expert 
are called as witnesses. The examination of the family doctor in such 
instances should be brief. There is no need to question him at length 
concerning anatomy. That should be left for the expert. The line of 
inquiry addressed to the family doctor should develop his findings, the 
number of visits, the nature and extent of the injury and the permanency, 
if any. We will take, for the purpose of illustration, a fracture of the 
patella. The family physician should not be asked to describe the patella, 
its location or its attachments. These questions could be put with better 
effect to the expert. Once this has been developed through the family 
physician, the questioning of the expert along these same lines becomes 
repetitious. Often a plaintiff after a hospital stay of several months is under 
the treatment of his family physician. He never returns to the hospital to 
be treated by the specialist. When the lawyer decides to call an expert in 
addition to the family physician, wherever possible this expert should be 
the specialist who originally treated the plaintiff at the hospital. Although 
he is still subject to cross-examination that he made the examination solely 
for the purpose of testifying, he is not as vulnerable as the expert who only 
saw the plaintiff once. 

Counsel should insist that all physicians who testify read the hospital 
record. Often the family physician and the expert never see the record until 
the day of trial. 

One of the most dramatic episodes in the trial of a lawsuit is the read- 
ing of the x-ray. It is not a confession of ignorance to say that it is 
extremely difficult for a lawyer to cross-examine the x-ray expert. No quick 
method can be expounded to help the lawyer cope with such testimony. 
Where a fracture is disputed, all the lawyer can do is hope that his expert 
will impress the jury more than the expert on the other side. It is always 
desirable, of course, to call the doctor who took the x-rays at the hospital. 
This applies equally to both plaintiff and defendant. Where the x-ray 
findings of the hospital are disputed, it would be well to call the most 
eminent x-ray men in the field. Juries as a rule look askance at a claim 
that the findings of the hospital are incorrect. The lawyer can always devote 
his cross-examination to collateral matters. He can properly explore the 
frequency of the doctor’s appearances in court, the number of times he has 
testified for the particular lawyer and the amount he is to receive. 

In choosing expert witnesses, great care should be taken by both sides to 
select only men of repute. As far as the plaintiff is concerned, he is often 
better off with the treating physician. A poor expert may weaken the 
impression made by an honest, competent family physician. The expert 
should always be a person of standing in the community, one who is 
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associated with hospitals, who is a member of learned medical societies and 
who has taught in recognized medical institutions. The attorney should 
never accept a concession as to his doctor’s qualifications. 

I do not see how an intelligent cross-examination can be conducted of 
any expert without authoritative medical textbooks. Surely the jury must 
be apprised that eminent writers disagree with the assertions made by the 
expert if a successful cross-examination is to be conducted. In New York, 
the doctor may not be confronted with any statement in any volume unless 
he considers that the volume is authoritative. He should not be asked 
point-blank whether he concedes that the volume is authoritative. He first 
should be asked: ‘‘Doctor, have you ever heard of Dr. R, chief of X 
hospital, Y hospital and Z hospital, and professor of medicine at C uni- 
versity?’ All of Dr. R’s qualifications which are contained in his text should 
be read. If the expert concedes that he has heard of Dr. R, the expert should 
then be asked: ““You have heard, of course, of the book he has written?” 
The title of the book should be given. Then the expert may be asked: 
“Have you read it?’’ This should be followed up with whether he is 
regarded as an outstanding expert in the field, and, if an affirmative answer 
is elicited, a bold plunge into the icy waters with “His volume is regarded 
as authoritative, is it not?’’ What happens when the doctor denies the 
authority of the volume? Nothing may happen if he denies the authority 
of a solitary volume. The lawyer should, however, be equipped with four 
or five volumes that are authoritative on the particular subject. The doctor's 
continued denial of several authorities will put him in a most unfavorable 
light with a jury. 

There is another problem that arises in connection with the defense of 
an accident case. The mere fact that the defendant has had a physical 
examination does not mean that the doctor should be called in every 
instance. Where there is no dispute concerning the plaintiff's injuries, the 
defendant does not gain anything by calling the physician who made the 
examination on their behalf. 

Where the dispute is trivial, the defendant’s interests are well served by 
not calling their physician. Let us take as an illustration a case in which the 
plaintiff's doctor claims that there is a one and one-half-inch shortening of 
a limb. There is no advantage in calling the defendant's doctor who finds 
the shortening to be one and one-quarter inches. These instances create no 
problem. 

The vexatious question of whether the defendant's doctor should be 
called arises in the following case: The plaintiff's doctor has testified as to 
a nebulous spine condition, x-rays have been read on the part of the plain- 
tiff and counsel for the defendant has succeeded in destroying the plaintiff's 
medical case on cross-examination. It is a great temptation to call the doctor 
who made the physical on the part of the defendant and who found no 
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injury. During the process of negating the injury, there is a great deal of 
discussion about the human spine. This discussion in and of itself may lend 
an aura of dignity to the case and result in enhancing a verdict. 

Again, no hard and fast rule can be enunciated. Only experienced 
counsel can determine the course he should follow in such instances. 

Finally, the trial lawyer must realize that there is no short cut in the 
effective presentation of medical proof. It must be based on thorough and 
painstaking medical research. 

Let me say this, on behalf of my brilliant colleagues who have lectured 
to you, that I enjoyed their remarks and was particularly thrilled by every- 
thing they said. It was my first wonderful experience to hear Raoul Magana 
from the West Coast. Now, on their behalf, and on my own behalf, let it 
be known that we came here as a tribute to a great, remarkable lawyer, one 
of the greatest in the country, Jim Dempsey. We came here as a tribute 
to him. 

There is another reason why we came here: which makes us all very 
happy: If, from the things that we have said, you go away with just one 
extra thought, just one idea which you didn’t have before you came here, 
then I assure you my colleagues and I are happy indeed, and we will con- 
sider our time in coming to Milwaukee well spent. Thank you. 


Mr. DEMPSEY: 

The spontaneity and the sparkling and scintillating evidences of Mr. 
Halpern’s experience and ability were certainly admirably demonstrated 
today in his excellent analysis of the subject assigned to him. 

The final subject is that of summation. It is a matter of genuine 
gratification to me to present my fine friend, the brilliant New York 
attorney, Mr. Frederick M. Garfield. 


SUMMATION 
Mr. GARFIELD: 

In our approach to the topic of this discussion, it is well to remember 
that over the last forty years we have seen the administration of justice 
undergoing a philosophical and sociological change in both the law and 
the procedure followed in the administration of the law. The trial of a 
lawsuit today is no longer so much a battle of wits and a bundle of oratory, 
with the colorful table-pounding lawyer swaying the jury to a favorable 
verdict in spite of inadequate investigation and careless preparation. In- 
adequate investigation and careless preparation made the trial, perhaps, 
more exciting because it produced more surprises, thereby enhancing the 
drama involved therein, but, certainly, it cannot be said that such a method 
was conducive to the better administration of justice. 
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We have seen the advent of more liberal interpretation of pleadings (no 
longer is the litigant denied his right of recovery because of his attorney’s 
failure to folio the pleadings), more liberal examinations before trial of 
both litigants and witnesses to ascertain the facts, the almost total, complete 
disintegration of the old contributory negligence rule, and, in some states, 
including our host state, the adoption of the rule of comparative negligence. 

The socio-legal movement that has been taking place during these many 
years makes us realize that that part of the trial devoted to summation 
must, of necessity, recognize the new approach. Contrasted to the days of 
old, the effective summation of today requires less brilliance, less oratory, 
but more soundness, better analysis, better logic. 

So, therefore, let it be said that the groundwork for the effective sum- 
mation commences with the preliminary spadework of the opening to the 
jury and it is constructed, spadeful by spadeful, throughout the entire 
trial until, when the hour of summation arrives, there has been established 
by the evidence a structure of cause and effect that needs but a careful, suc- 
cinct and logical demonstration in the form of a summation to the jury. 

The effective summation, therefore, must be viewed from four angles, 
all directed to the focal point which is the jury. The four angles are: firstly, 
the plaintiff’s angle: secondly, the defendant’s angle; thirdly, the nature 
of the case, such as the one that is long on liability and short on injuries; 
and fourthly, its counterpart, the case that is short on liability yet long on 
injuries. 

From the onset of the trial, you have the opportunity of talking with, 
to some limited extent through the interrogation, the twelve members of 
the jury who are the focal point of your summation. Throughout the 
interrogation and throughout the trial you will have had the opportunity 
of dividing those twelve personalities in the jury box into two classes—the 
leaders and the followers—and, obviously, the effective summation must be 
geared to convincing the leaders of the jury and the followers fall in line. 
It is well to recognize and to reiterate that when the twelve members of the 
jury start deliberating, there will be two methods of thought, each sus- 
ceptible to the type of argument presented in the summation. The first is 
the intellectual thinking ability of the individual juror and, second, the 
emotional thinking of the individual juror. Most jurors will be unable to 
distinguish between the two. The most common example of the emotional 
thinking is the rationalization of the jury which, upon retiring to the 
jury room, emotionally decide what they want to do and then rationalize 
with the facts to find justification within their own consciences for the 
verdict that they have emotionally desired. When the warped and crippled 
body of Dickens’ little Tim came in contact with the truck of the United 
States Steel Company, it is difficult, indeed, to keep a jury strictly on the 
level of its intellectual processes and the cold analytical approach to the 
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questions of fact, and avoid the strong sympathetic pull toward little Tim 
and against the United States Steel Company, so well do the jury know that 
a verdict against little Tim would add to his already existent pain and it 
would not harm the United States Steel Company. Possibly, industry has 
come to recognize and to make provision for just such eventualities but, 
nevertheless, it is not in strict accordance with the letter of the law. 

Obviously, then, the attorney in his summation in pleading a cause for 
little Tim must appeal to the emotional thinking and supply to the jury 
the logic, even though it be on an emotional level, which is the basis for a 
conscientious verdict in favor of little Tim. The defendant’s attorney, 
however, must so gear his summation that the emotional aspect favorable 
to little Tim be made crystal clear. His summation must be geared to cold, 
logical facts that leave little or no room for emotional thinking. 

It is well, then, to so structure your summation as to topic in a logical 
sequence. It makes it easier to follow and does not necessarily eliminate 
the emotional appeal which obviously must be couched in appropriate lan- 
guage. In this way, sympathy, prejudice and other emotional reactions can 
be interwoven into an entirely intellectual appeal. 

Whether you are for the plaintiff or for the defendant, your case may 
be long on liability and short on injuries. If so, it is wise to carefully divide 
the time devoted to your summation as between the two, giving emphasis, 
of course, to the strongest aspect of the case from your standpoint. Don’t 
discount your own case by emphasizing its weaknesses. Rather, write it up 
because of its strength in the areas where it is difficult for your adversary to 
answer you. Oftentimes, I have found it wise in trying a case for the 
defendant, where the liability is weak, to concentrate entirely on the 
liability and ignore the injuries completely. 

If there is a statute or an ordinance involved that the Court is going 
to include in his charge, read it yourself to the jury and point out its 
application to the jury, and give sch appropriate arguments as to its 
application as the situation warrants. 

If on direct or cross-examination, a witness or a party has given some 
damaging answer to a question that is important to you as a lawyer, 
remember that it may have escaped the jury. Go to the trivial expense of 
having the stenographic reporter transcribe it and read it to the jury, stating 
that it is the official transcript and then point out its importance, re-reading 
it if emphasis is desirable. 

I want to speak about the atmosphere of the Courtroom. Perhaps it 
may be called atmosphere. Perhaps it may be called the drama of the Court- 
room, but it is that time when, as it has often been described, ‘‘you could 
hear a pin fall.” It is that time when the jury are leaning forward in their 
seats to catch the words of either the lawyer or the witness, but it happens 
most often during the summation of an attorney for one of the parties. It 
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is that atmosphere that makes the Courtroom the great stage for dramatic 
effect and it is in that period of time that oftentimes the cases are won or lost. 
Here comes the real test of the ability of the trial attorney as to how to 
handle that atmosphere, that drama where every word is hung on by Judge, 
jury and spectator. There are several methods available but the important 
thing is to bring the jury back to earth. The tools in the hands of the 
attorney are dangerous tools and must be used with a great deal of skill and 
discretion. I have seen that tense atmosphere broken in many ways. I have 
seen a skilled trial lawyer during the summation of his adversary, at that 
particular moment when the strongest appeal was being made, clumsily tip 
over a tumbler, spilling water on his trousers, and the spellbinding effect of 
the summation was lost through the distraction of the jury. I have seen a 
lawyer drop a book. I have seen other lawyers who were gifted in dry 
humor drop a mild wisecrack, but whatever tool you use to bring the jury 
back to earth, it must be deftly, carefully and prudently handled, and it 
must be well timed. It cannot be premature and it cannot be anticlimactic. 
It must be accurately timed. 

The verdict that is the result of this dramatic effect cannot be classi- 
fied as genuine and real justice, and our duty as lawyers is to always keep 
the jury on an even and logical plane and not permit them to soar into the 
emotional realms of fantasy and unreality. 

I want to deviate from the subject of my discussion today for just a 
very few minutes. I mentioned earlier the philosophical and sociological 
change that we have seen over the last forty years. While I have not been 
practicing for forty years, I have been practicing my profession for more 
than thirty years. We as insurance lawyers have seen these changes brought 
about. I must say, and say emphatically, from that experience of more than 
thirty years, that trial lawyers are not born. They are made and they are 
made by their own industry and intelligence. I don’t think that there is 
any finer profession in the world than that of being a lawyer, and I don’t 
think that there is a finer method in the world than the jury system. By 
and large, after these many years, I must say that the jury system works 
out finally in the truer administration of justice than any other system that 
I am familiar with. But in recent years we have seen the encroachment of 
bureaucracy, and I find among a few insurance leaders a philosophy that I 
cannot accept, and I am speaking not of insurance lawyers but rather of 
insurance underwriters. I cannot accept the concept that the casualty 
insurance company is merely a private agency for the collection and dis- 
tribution of the premium dollar among the industry's casualties. I cannot 
accept that philosophical concept that looks upon the insurance industry 
as a mere agency to collect and redistribute the country’s wealth. This 
concept is but the beginning of a movement that is going to destroy the 
basic concept of the lawyer as to justice and will result, unless we are mind- 


[ 39] 








ful of it and its dangers, in the handling of personal injury claims on some 
such basis as Workmen’s Compensation claims are handled, where the 
services of the lawyer are not only unwanted but deplored. 

How can we combat this philosophical danger, and there is only one 
way, and that lies wholly within the pride of ourselves as individual prac- 
titioners of a great profession. It is our duty to exercise more industry and 

intelligence in the preservation of human rights to be better lawyers, better 

trial lawyers, better insurance lawyers to the end that better justice is ad- 
minstered in all of the Courts, and as I close my remarks I would like to say 
just this: that I thank God that I have had the privilege of practicing law 
in America. 















Mr. DEMPSEY: 


Ladies and gentlemen of the Convention, before calling upon the 
panel members to respond to questions which I know are uppermost in 
your respective minds, I wish at this time to express the appreciation of all 
who are in attendance to the panel members for their painstaking and effec- 
tive contribution to our members who are here in Convention assembled 
and to our guests from the Wisconsin and Milwaukee Bar Associations and 
from the Law Schools of Marquette University and the University of 
Wisconsin. One of the great attributes of the legal profession has been that 
those of eminence and prominence in the profession have invariably been 
more than willing to share with others the secrets of their success. With- 
out exception, each one of our speakers today has rationalized the particular 
field of trial tactics assigned to him and has unquestionably illuminated all 
of us who were privileged to hear him. Certainly, to listen to these authori- 
tative addresses has been of immeasurable benefit to us all. Gentlemen of 
the Panel, I know I am expressing the sentiments of our members in Con- 
vention and our guests in conveying to you our heartfelt appreciation. 
(Prolonged applause. ) 

Now, we will have a brief period which will be alloted to each panel 
member to comment on the remarks of the other panel members and to 
answer questions from the floor. We will first hear from Mr. Berman. 

Mr. BERMAN: When you stop to consider that the literature on these 
various subjects abounds with views that can support either side, you begin 
to realize what was meant by these gentlemen when they said, in effect, 
that it is really the duty, the self-respecting duty, of an advocate to bring 
to his clients the researches of medicine, which favor his position, and if 

- you view your duty as a trial lawyer, as an advocate, of a cause in that 
regard and in that respect, as you must, then you begin to understand what 
is meant by these constant references to work, because while you can get 
an investigator to chase down the liability side of the case, and you do, 

there is no one, but no one, who can do for you the hard, the time- 
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consuming work required in the preparation of a medico-legal side of the 
case. 

Now, I want to express mild disagreement with Mr. Frost in his 
consideration of the subject of direct-examination. I suppose it is a dealer’s 
choice. I have reference to that part of his address in which he said that he 
finds it preferable to use your best witness first. 

I agree that it might be a rule to use an adequate witness first, because 
the jury is fresh, and you should put forth your best contention, but my 
view is to use your best witness last. That is the man and the part of my 
case that I want the jury to remember. 

When I speak of a best witness, I will ask you to keep in mind that I 
do not refer, necessarily, to the most articulate witness, or even necessarily 
to the most persuasive witness. For me, the best witness is the most 
disinterested witness, and that is the man that I save for last. 

Mr. DEMPSEY: Next we would like to hear from Mr. Frost. One 
thing he did not discuss on direct examination was whether one should 
prepare the direct examination with his witnesses before they take the 
witness stand. Will you give us two minutes of your time on that subject? 

Mr. Frost: The answer to that question is definitely, ““Yes,’’ because 
you should not only know what the witness is going to testify to, but 
more important, he should know your style, your manner of asking ques- 
tions; and when you have him in your office and you go over his story, let 
him become accustomed to you, and at the same time, you can follow his 
method of answering. 

For example, if he says “Well, I believe that I saw this car coming 
from the right,”’ or “I think I saw this car coming from the right,’’ and 
that is his normal method of expression, you must be very careful to 
straighten him out by telling him that in a courtroom he must never use 
the words “‘I believe,”’ or “I think.’’ Such an answer does not tell the story 
but merely is his impression, and is subject to an objection. You must try 
to work with him so that he will understand exactly what you mean. 

I would like to take the balance of my two minutes to tell you some- 
thing which proves a point that Mr. Halpern brought out—the importance 
of carefully analyzing, examining, and reading a hospital record. 

It is vital from both the plaintiff and defendant’s point of view; and, 
secondly, it pertains to the point brought up by Mr. Magana, when he said 
that you should never ask a question in cross-examination unless you can 
reasonably anticipate the answer. 

The story I would like to tell you, which covers both points, is this 
one. It happened to me. I was trying the case of an employee of the Long 
Island Railroad who was very seriously hurt. The plaintiff called as a 
witness a Doctor Leo Mayer, whom I have known for a great many years. 
He probably is one of the great, outstanding orthopedists in the City of 
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New York. I never thought they would call Doctor Mayer. I knew that 
he had been the attending doctor, and they could not have picked a better 
one. I knew that Doctor Mayer would always tell the truth. 


Well, Doctor Mayer took the witness stand and testified in direct 
examination that the plaintiff was seriously sick for the six or seven months 
while he was in the hospital. In fact, he concluded one sentence by saying 
that he “‘never had a good day in those six or seven months.’’ I could see 
the jury lean over, and I said to myself I have got to destroy Doctor Mayer 
on that point, otherwise I am just going to get murdered. I knew the 
injury was there, but that particular phrase I thought was unnecessary and 
unwarranted, and certainly was not correct. So I grabbed the hospital 
records again and thumbed through the nurse’s notes. I was not quite 
finished when I was told that Doctor Mayer was ready for cross-examina- 
tion. I started to cross-examine in an innocuous manner, since I had not 
found anything that would offset that the man had never had a good day. 


A few minutes later, as I thumbed the nurse’s notes I saw the words, 
“Very good,’ and not another reference in those nurse’s notes on that 
particular day. So I asked, ‘‘Now, Doctor Mayer, do you remember you 
made a statement that this man never had a good day in his entire six or 
seven months in the hospital?’’ He answered, ‘That is right, Mr. Frost, 
he never had a good day.”’ I said, “‘Well, if you say he never had a good 
day, you certainly wouldn’t say that he ever had a very good day?’’ He 
replied, “I most assuredly would say that.’’ Whereupon I said to him, 
“Now, Doctor, these are the hospital records, are they not? ““Yes.’’ ““Well, 
now, Doctor, would you please look at these notes made by a nurse on this 
day with the words “Very good?’’ I smiled to the jury. They were ready 
to hear the answer and I sort of turned my back and looked at him. He 
said to me, ‘“‘Do you want me to answer that question?’’ “‘Why, certainly,”’ 
I said. “‘“Answer that question. Simple, isn’t it?’’ ““Yes,’’ he said, “‘it is 
simple.”’ I continued ‘‘Now, please, Doctor, don’t let’s fool around. 
Didn't he have a very good day?’ 

The Doctor answered, ‘‘It really was very good. But you can’t read 
Latin. If you looked right alongside of the words ‘very good’ in the next 
column, you would see something in Latin which I will interpret for you. 
It meant that he had a very good enema that day.” 

Mr. DEMPSEY: We are going to have, I hope, the benefit of an anéc- 
dote or two in connection with these observations as to what has been said 
from our good friend from the West Coast, Raoul Magana. 

Mr. MAGANA: I would like to comment on my friend, Mr. Emile 
Berman, in the selection of a jury. 

I am in perfect agreement with everything that he said. I made rather 
complete notes of his talk. There was only one thing, however, where 
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there is a disagreement between us. These is a Spanish proverb that says 
the devil knows a hell of a lot more because of his age. 

I find that in looking back on cases, I prefer to have ladies on the jury 
and I prefer to have middle-aged iadies, or those above middle-age. 

I am perfectly willing tc agree that a lot of them say they have back- 
aches. A lot of them say that they were not compensated for their 
backaches, but, nevertheless, those are the ladies who know what suffering 
can be engendered either by a ruptured disc, or whatever else you may have 
that is causing nerve pressure. 

One other quick comment on the selection of the jury. I hold that to 
be so important because, at least other things being equal, I feel that one 
half of your lawsuit is in when you have finished selecting that jury. 
Notice, I said other things being equal. 

Just recently I was trying a case and I knew that I had a very good 
defense to it. The doctor that they were going to produce, was a chiro- 
practor. I read that this chiropractor had talked about some machine 
connected with colonic irrigations, in all the details, so I thought I would 
have some good fun in front of the jury. 

Against me was a very peculiar little fellow. I looked at him, after we 
had selected the jury, and I said—‘‘You know, the only way you have a 
chance, and I am not being cocky on this, is if you have a bunch of screw- 
balls on that jury.’’ He looked at me for awhile, and said, ‘““Well, I guess 
you are right.”’ 

I make it a point in Los Angeles to look over the jury chairs for little 
tell-tale things there such as the books that they are reading. Once one of 
them left Guy de Maupassant’s story of ‘‘A Piece of String,’’ but in this 
particular case I went to lunch. I came back, and by golly, I looked at the 
chairs there—hadn’t looked when I went out—and there was a book on 
astrology in one chair, and there was a book of fortune on another—and 
other curious magazines, everything that I would imagine a crackpot would 
be reading. 

Now, if some of you read astrology, don’t be offended at this stage yet. 

Whatever it was, I quickly called up my principal and I told him, “I 
know that we have a good case, but, I didn’t know these jurors were this 
kind of people.’” So I settled the case. 

After I had settled it I found out that this comedian had gone to the 
stands, purchased the magazines, ruffled them up carefully, and put them 
on every other chair. 

Mr. DEMPSEY: Needless to say, Raoul Magana has told us about all 
the things that were done to him. I personally believe that he has reversed 
the situation in retelling the incidents. 

May I reiterate that one of the most able citizens of the Empire State is 
Isidore Halpern, particularly on the subject of medical aspects of litigation. 
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He is a great adversary. One of the things he can do, and this is true— 
everybody who has ever seen him do it marvels at it—Isidore Halpern can 
turn the tears on and off at will. If you think that is an easy feat, try it 
yourself sometime. Mr. Halpern, will you give us the benefit of two 
minutes, please? 

Mr. HALPERN: Easy, gentlemen. You can do it, too. All you have to 
think about is your overhead and income taxes. 

Now, let’s start with the question of women jurors. I think my 
colleagues do not realize that women are human beings. Never forget that. 
I mean, why do we classify jurors as males or females? Women are human 
beings. I do not disagree with anything that has been said, except one or 
two little things here and there. This should be added: I judge a woman 
juror by her husband. In other words, if her husband is a stevedore, I 
think she moves in that area—she will make that kind of a juror. 

Jim Dempsey and I, in New York, have been putting on jury demon- 
strations for years. We can give you the one great platitudinous principle 
you never should forget. This is it—-The more a juror has of the world’s 
goods, the less he gives. The less, as a rule, he has, the more he gives. The 
man who never saw $50 in his life likes to hitch up his pants and say, 
“Let’s give the little lady $100,000.”’ 

I thoroughly disagree with Harold Frost that a witness should be 
asked to state what happened and sit down. In other words, a witness 
who is asked, “State what occurred,”’ is like a horse without brains. 

Now, I didn’t think that our West Coast gentleman said, ‘“‘Don’t ask 
a question unless you know the answer.”’ That, to me, is not tenable. 

I don’t know why these men take for granted that a jury is more 
receptive in the beginning. I say the jury is most receptive when you make 
a statement that makes them receptive. 

I have this one rule—the worst witness is always first. It is only a 
platitude and a theory——that the good witness tends to make them forget 
about the bad ones, but there is a large school to the contrary. So I say, 
“‘you pays your money, you takes your choice.” 

Mr. DEMPSEY: We would like to hear from you again, Mr. Garfield. 

Mr. GARFIELD: I want to tell you about Jim Dempsey in a summation 
a great many years ago. Jim is a very unique lawyer. He is in such demand 
now that they have, in five counties in which he works, Dempsey terms of 
court. In Rockland County they will have the Dempsey term, and nothing 
but Dempsey cases are tried there; and then, the following week in West- 
chester County, it will be the Dempsey term. It is a mighty nice thing to 
have the judiciary kowtow to you. But one time he got involved in a 
plaintiff’s case, where he was short on liability and long on injuries. The 
case had been going on for two or three days, and it came time for Jim to 
sum up, and Jim had to win that case from the jury. 
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Jim thought that a little flattery would help. This is the way he 
started out, “Ladies and gentlemen of the jury, I am told that sometimes 
it is advisable to flatter the jury a little bit, to make them feel good toward 
you and your side of the case, but I want to tell you right at the outset that 
I am not going to flatter you. As I have watched you for the three or four 
days of the trial of this case, I have realized that I was before one of the 
most intelligent juries that I have ever seen, and any attempt on my part 
to flatter such an unusually intelligent jury would be resented so I am not 
going to flatter you.” 

Mr. DEMPSEY: Ladies and gentlemen, that concludes our program, 
but just before we adjourn for lunch, to which the ladies have been 
invited as our guests, just before we adjourn, President Meyers has some 
announcements. 

Mr. MEYERS: I have no announcements to make. We have just heard 
something about flattery. I think it would be a mistake to call it flattery, 
but I would like to have a rising vote of thanks to everyone on this panel, 
and to Jim Dempsey. 

(A rising vote of thanks was given by the group for the Panel Mem- 
bers and Mr. Dempsey and the meeting thereupon adjourned. ) 
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Defense Techniques 


By JAMES DEMPSEY * 


s THIS GREAT but troubled world there are many 


existing problems, some of which seem almost insoluble. Among them is 
the prevalent plight of defendants in negligence actions and the dilemmatic 
predicament confronting defense counsel. 

To portray the difference between irritation, aggravation and frustra- 
tion, a whimsical man recently stated that it was hard to define the shades 
and nuances between those words, adding that perhaps it would be better 
if he were to illustrate the line of demarcation. He suggested that one 
might take a number at random, such as Canal 6-5220, from the New 
York City telephone directory. Then at 3 A.M. on a cold winter's 
morning, after dialing the number, a drowsy, sleepy voice might respond 
with a dreary “Hello.” 

The one making the call should ask: ‘‘Is Charlie Smith there?’’ 

He would undoubtedly get the reply: ‘““What number do you want?” 

The person making the call would answer: “I want Canal 6-5220.” 

“This is Canal 6-5220, but there is no Charlie Smith here,’”’ the 
awakened one would declare, banging the receiver on the hook, and 
returning to bed with an unquestionable feeling of irritation. 

A half hour later, the call should be dialed again. The one on the 
receiving end might prefer not to arise once more from his bed on such a 
bitter night but the party making the call would be insistent. Finally, the 
incessant ringing would rouse the man, and he would bark into the trans- 
mitter: “‘Hello.”’ 

“Is this Canal 6-5220?” the other would inquire. 

“Yes, this is Canal 6-5220; what do you want?” heatedly spoken. 

“TI want to speak to Charlie Smith.” 

Then the irate party receiving the call would shout, “I told you before 
that there is no Charlie Smith here. You must have the wrong number.” 

The one making the call would insist, however, that he had the right 
number. The receiver would again be slammed upon the hook and the 
one who had been awakened from his slumber would return to bed, with 
an overwhelming feeling of aggravation. 


* Member of the New York Bar, White Plains, New York: President, Federation of 
Insurance Counsel, 1954-55. 
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Finally, at about 4 A.M. or 4:30 A.M.., a third call should be dialed 
to the same number, Canal 6-5220. It would probably take a long time 
before the one in bed would answer, but if the phone rang loudly and 
persistently enough, eventually he would come to the phone and yell 
another “‘Hello.”’ 

The party making the call should then say: ‘““This is Charlie Smith. 
Have there been any calls for me?’’ leaving the person receiving the calls 
in a state of complete frustration. 

I relate this anecdote to emphasize what has been, in recent years, the 
successive reactions of those engaged in the defense of negligence cases. 

The first stage was that of irritation, which developed into aggravation 
as verdicts and judgments began to swell even as the Mississippi River on 
the rare occasions when it floods its banks. Today, we are rapidly 
approaching the era of frustration. 

Too often have the lawyers engaged in the defense of negligence cases 
been pointedly, if jestingly, characterized as “‘robbers of widows,” 
‘cheaters of orphans”’ and “‘pilferers of the injured and maimed.” Never- 
theless, the rising tide of plaintiffs’ verdicts, in figures which a few decades 
ago would have seemed almost as unrealistic as the national debt, is but a 
reflection of the trend of the times. For many years we have been leaning 
to the left in our political philosophy. Socialistic ideologies have so 
permeated our Government that the perennial candidate for the office of 
President, Hon. Norman Thomas, recently declared that the Socialist 
Party should now disband inasmuch as the major political parties are 
today more liberal than was the Socialist Party of thirty years ago. One 
of the manifestations of the ‘‘share-the-wealth’’ philosophy has been the 
notable trend towards more frequent plaintiffs’ verdicts and towards 
accelerated amounts for specific injuries. 

Nor can we overlook the devaluation of the American dollar, on the 
one hand, and the increased expenses concomitant with such devaluation 
on the other hand. A room in a hospital which, a few years ago, would 
have cost from $5 to $8 a day, now entails an expense of $15 to $25 
per diem. Eyeglasses which were from $5 to $10 when your Dad was 
buying his first pair of spectacles, now cost from $25 to $50, de- 
pending upon the lens and the frame. Doctor's bills, X-ray bills, 
laboratory examinations, braces and other orthopedic equipment and 
medicines, have all moved forward at terrific pace. Repairs to automobiles 
today amount to two or three times the charges imposed a few years ago. 
Special damages, inflated as they are, are of minor significance in contem- 
plation of the new national economic concept. Figures in thousands, tens 
of thousands, and hundreds of thousands of dollars seem trivial in con- 
trast with the millions and billions of dollars which are commonplace 
expenditures for armaments, public improvements and other municipal 
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expenditures, including great grants to other friendly nations. Indeed, we 
have been and still are in a cycle of depreciation of the currency and of 
inflation of values with the inevitable result that compensation to plaintiffs 
for personal injuries and for deaths has been on an ever-mounting crescendo. 


It is not my function, as I understand it, to analyze the philosophy for 
the present state of affairs with respect to plaintiffs’ settlements and verdicts. 
Recognizing the exigencies of the situation, and appraising it in its full 
significance, we should endeavor to meet the rising tide with more lifeboats, 
with higher and more secure dikes or levees, and with other reinforcements 
to prevent a complete collapse of that portion of the practice of law which, 
today, consumes more than 85% of the time of our judiciary in Court 
procedures and in pre-trial negotiations. 

Not so long ago I heard an eminent lawyer ably address a Bar Associa- 
tion on the subject: ‘‘How to Try a Plaintiff’s Case.’’ While he was most 
informative and interesting in his remarks, his audience would undoubtedly 
have preferred a discourse on: ‘‘How to Get a Plaintiff’s Case.” 

Occasionally lawyers who devote most of their professional time to the 
representation of plaintiffs close ranks with lawyers who spend their pro- 
fessional time in defense litigation. The motivating influence toward 
combined action may be the threat of compulsory insurance legislation as 
recently attempted in the State of New York. There the members of the 
Bar Associations throughout the State of New York, whether composed 
of plaintiffs’ attorneys, defendants’ attorneys or attorneys who appear for 
both plaintiffs and defendants, joined forces to combat successfully, for a 
time at least, the enactment of compulsory insurance laws in the Empire 
State. The spectre of the enlargement or extension of Workmen’s Com- 
pensation benefits to the field of all accidents would be a catastrophe to 
lawyers and litigants alike, whether on the plaintiffs’ or defendants’ side of 


the problem. 

There is a clearly discernible trend toward greater liability by the en- 
actment of laws of comparative negligence. Five States, Georgia, Mississippi, 
Nebraska, South Dakota and Wisconsin, have comparative negligence laws. 
In the State of Mississippi, there is in effect what is sometimes referred to 


as ‘‘the complete comparative negligence law.”’ * 


* Section 1454, Mississippi Code. CONTRIBUTORY NEGLIGENCE No BAR TO 
RECOVERY OF DAMAGES—JURY MAy DIMINISH DAMAGES. In all actions hereafter 
brought for personal injuries, or where such injuries have resulted in death, or for injury 
to property, the fact that the person injured, or the owner of the property, or person 
having control over the property may have been guilty of contributory negligence shall not 
bar a recovery, but damages shall be diminished by the jury in proportion to the amount 
of negligence attributable to the person injured, or the owner of the property or the person 
having control over the property. 

Section 1455, Mississippi Code. QUESTION FOR JURY. All questions of negligence 
and contributory negligence shall be for the jury to determine. 
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Under this law it is theoretically possible for a plaintiff in the State 
of Mississippi to recover damages even if he were 99% responsible for the 
accident; and no provision is made for special verdicts. 

Before analyzing the efficacy of defense technique, let us consider certain 
diversifications. The types of litigation confronting defense attorneys fall 
into three categories: 

First: The defense of those cases where there is little or no liability. 
The lure of verdicts in astronomical figures with fabulous results to plain- 
tiffs, presents green pastures. Pecuniary reimbursement is far out of focus, 
and it is difficult to reconcile some of these recoveries with former awards 
in the authoritative cases, as reported, and to place them in proper perspec- 
tive between the high-water mark of excessiveness and the low level of 
inadequacy. Old injuries are now clothed with new terminology. The 
post-concussion syndrome, the Nucleus pulposus and the whip-lash sub- 
luxation are now in popular esteem. 

Can it not be observed that the quid pro quo of multiple dollars for 
minor complaints is multiplicity of legal actions? These enormous figures 
have acted as a stimulus for many spurious claims; and a tremendous 
amount of litigation that has little or no merit has been instituted. Rec- 
ognizing this crisis many insurance companies, in an effort to overcome the 
backlog of case-load, have purchased claims which should never have been 
asserted and have settled lawsuits which never should have been started, 
rather than incur protracted claim and trial expense. Even nuisance settle- 
ments in today’s market nearly approach the former standards for full- 
value payments in liability cases in the sound-money days of earlier con- 
servatism. When a litigant expects, and a lawyer feels reasonably certain, 
that a payment of some kind, whether large or small, will be made upon 
a meritless claim or a worthless lawsuit, we can hardly assume that such 
nugatory claims and nebulous lawsuits will be abandoned. In my opinion, 
if more defendants uniformly followed a policy of resisting a claim or 
lawsuit, totally lacking in merit, to the hilt, eventually such claims would 
not be fostered and much de trop litigation would die a-borning. 

You may have heard of the hungry man who was finally invited to 
breakfast, where they served him a flimsy pancake. When he was asked 
how he enjoyed the repast he replied: “It was wonderful but that pancake 
was so thin it only had one side.’’ Some of the litigation instituted by 
plaintiffs’ attorneys is equally as thin, which does not tpso facto mean that 


there is only one side to it. 

I feel that those defending such cases should not dignify questionable 
lawsuits by any reception other than a vigorous all-out defense. It used to 
be recognized as an American policy, resounding with a clarion note 
throughout our history books: ‘‘Millions for defense but not one cent for 
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tribute.”’ If that is sound for the country, why is it not equally sound for 
the large segment of Americans who are potential defendants? 

Secondly, there are the cases of almost certain liability, cases where, 
under eminent legal authority, it seems almost inevitable that one or more 
defendants will have to pay damages commensurate with the injuries 
suffered. Most of these cases are eventually settled. It may be of interest 
to note that in the City of New York, according to a recent survey, of the 
thousands of cases upon the calendar of the Supreme Court, less than 9% 
eventually are determined by the verdicts of trial juries. However, there 
are many instances when questions of law, of concurrent negligence, of 
policy coverage, and other issues, preclude a settlement in cases where 
liability seems to be otherwise clearly indicated. Frequently settlement 
demands are so exorbitant that defendants are compelled to wade through 
the labyrinthine pragmatism of pre-trial maneuvers to obtain the ultimate 
verdict. 

Thirdly, there are cases confronting defense counsel, equivocal, anrbiva- 
lent cases which may be termed “‘toss-ups.”” When all the vicissitudes, how- 
ever abstruse, shall have been resolved, when the facts from the witnesses 
and the law from the court shall have been weighed in the conscience of the 
jury, the answer is still subject to the paradox of human emotions. 


PREPARATION FOR TRIAL 


Whether the case be one of little liability, certain liability or evanescent 
liability, the defense attorney must be prepared. Most cases are won or lost 
in the preparation or lack of it. Let me cite a few procedures which might 
profitably be followed if one is to be thoroughly ready to meet whatever 
issues may be presented in the course of negligence litigation: 

It is, of course, axiomatic that all pertinent records be assembled. These 
may include motor vehicle records, police records, minutes of Coroner’s 
inquests, and proceedings in collateral trials for reckless driving, for other 
traffic violations or for other criminal prosecutions. Photos may be indi- 
cated; they may have to be enlarged: perhaps plats should be prepared. 
Science has opened many additional avenues for exploration and investi- 
gation. While physical examinations have been permitted for years, today 
the scope has been broadened to include toxicology, orthopedics and neu- 
rology. The hospital records, when carefully studied by a defense attorney, 
may have concealed within its covers, some valuable defense data. For 
instance, a claimant may testify that he was unconscious when brought to 
the hospital; that he remained in such a state for a period of some days 
following his admission. Usually in the hospital records, in some over- 
looked spot, is a paper stating what clothing or money or personal property 
was on the patient’s person at the time of admission. You might find that 
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this man who claimed that he was unconscious at the time of his entry into 
the hospital had actually signed his name to a paper receipting for the 
clothing, the money, and the jewelry, taken from him, on admission, for 
safe-keeping. 

Moving pictures are increasingly popular in law as in television and in 
the cinema playhouses. With long-range lens an expert cameraman can 
record many activities of an unsuspecting plaintiff. I recall a case in recent 
years where a young lady was carried into court on a stretcher, testifying 
that since the time of a certain accident she had never been able to leave her 
bed due to fractures of her vertebrae and of the lower extremities. Investi- 
gators had this lady under observation for an extended period of time. 
She was asked by the defense counsel on cross-examination, whether, on 
the 26th day of August, 1950, she had taken a steamship from New York 
Harbor to a pier in Coney Island. She denied this, stating that she had 
never walked from the time of the accident to the time of the trial. The 
examiner persisted and inquired whether on that day in Coney Island she 
had alighted from the gangplank of the steamship Peter Stuyvesant. Plain- 
tiff said she had not. She was asked whether she had then walked on the 
boardwalk. She denied it. She was asked whether she had danced at 
Stauch’s Casino on that same day. Similar questions were propounded as 
to her other activities, to all of which she answered uniformly in the 
negative. 

After proper qualification, a moving picture projector was brought into 
the courtroom, a screen was placed before the jury and motion pictures 
were thrown upon the screen which apparently showed that this plaintiff, 
on August 26. 1950, had alighted from the gangplank of the S. S. Peter 
Stuyvesant at Coney Island; that she had walked on the boardwalk that 
day and that she had been dancing at Stauch’s Casino; that she had engaged 
in many other physical activities which refuted her claims of total disability. 

Plaintiff's attorney then proceded to cross-examine the cameraman 
along these lines: He inquired whether the cameraman was expert enough 
in his field so that he could, on film, perform what is sometimes referred 
to as ‘‘trick photography.’’ The cameraman asked what the lawyer meant 
by “trick photography.’’ The lawyer then queried as to whether the camera- 
man could make it appear on film that a person was walking up the side of 
a building. The cameraman said he could. The lawyer asked how this 
was done. The cameraman said it was done by having one film super- 
imposed on another. The lawyer then asked the cameraman: “One actually 
cannot walk up the side of a building; is that correct?’’ The cameraman 
answered: ‘“That is correct.’” Then the lawyer asked the cameraman if he 
could make it appear in a moving picture film that one was walking, up- 
side down, on the ceiling, in complete violation of the laws of gravity. 
The cameraman said that could be done, and under questioning, explained 
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how it could be accomplished. The lawyer then asked the cameraman 
whether by double exposure it could be made to appear that a man was 
talking to or shaking hands with himself. The cameraman said that could 
be done. The lawyer then asked whether a film could be made with a back- 
ground of the Eiffel Tower so that it could be made to appear that a person 
was being filmed in Paris, whereas, in truth and fact, that individual had 
never been abroad. The cameraman said that could be done and explained 
how. The cross-examining lawyer then asked whether, by superimposing 
one exposure upon another, the cameraman could make a film that would 
apparently show a person coming down the gangplank of the S. S. Peter 
Stuyvesant at Coney Island, when, in truth and in fact, the person was not 
descending the gangplank at Coney Island on that day or any other time. 
The cameraman admitted that could be done. The lawyer then asked: 
“Can you make a film portraying a person descending a gangplank at Coney 
Island, walking on the boardwalk, dancing in a casino, when actually that 
_very person was confined to her bed at home unable to rise or walk?’’ The 
cameraman conceded that could be done. Then the lawyer, in a coup de 
grace, sought the permission of the Court to have the young plaintiff expose 
to the jury the soles of her feet. The Court granted permission; the jurors 
examined the soles of her feet, and the plaintiff's attorney, in his summation, 
argued to the jury that the soles of the plaintiff’s feet clearly showed no 
callouses or other indication that she had walked for a period of several 
years. 

Moving pictures, though sometimes helpful, may be off-set by skillful 
cross-examination. 

In jurisdictions where the revelation of insurance would result in a 
mistrial, all witnesses should be admonished in advance that the word 
“insurance” before a jury is contretemps. It is equally advisable to caution 
the witness that if opposing counsel pursues the time-worn tactics of in- 
quiring as to whether the witness had spoken to anyone in advance of the 
trial, the witness should be completely truthful in this, as in all respects, 
and should reveal that he had discussed the case with his family, and with 
counsel, investigators and others, as the case may be. 

Models of stairways, elevators, boats, buildings, sidewalk openings 
and other physical phenomena often graphically show physical conditions 
which cannot adequately be described. Since plaintiff’s attorneys are more 
and more inclined to this demonstrative evidence, defense counsel, too, 
should invoke it where it would prove advantageous, but defense counsel 
should be more wary and reserved with respect to the exploitation of such 
evidence. 

With all the facilities available to him, defense counsel should be well 
armed by signed statements of witnesses, by surveys, and by thorough 
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research, to endeavor to meet successfully the issues presented as the trial 
progresses. 


SELECTION OF JURY 


The most important phase in the trial of a lawsuit is in the selection of 
a jury. Twelve men and women, usually persons whom neither the lawyer 
nor the litigant has seen before, are to sit in judgment upon the contro- 
versial issues in the action. This naturally poses these questions to the 
lawyer who must make the more or less instantaneous decision whether to 
accept or challenge the juror: “Does this man or woman appear to me to 
be one who would be favorably impressed by my side of the case? Is he 
or she one whom I can ultimately convince of the’merits of the case which 
I am advocating?’’ Accordingly, in the space of a brief interval of time the 
advocate must choose the Court component which inevitably holds the 
fateful trump-cards. 

I have known successful trial lawyers who have invariably accepted the 
first twelve jurors in the jury-box, and they have declared that experience 
has proven the wisdom of their policy. To this I do not personally sub- 
scribe. I feel that a psychological problem is presented that must be astutely 
resolved before the trial counsel informs the Court that the jury is acceptable 
to him. There are certain people with whom we are comparatively at 
ease; there are those to whom we are attracted; and there are other people 
who repulse us or are repulsed by us. The most difficult to decipher are the 
“closed books,’’ who adamantly refuse to allow another to penetrate the 
recesses of their minds. 

Mark Twain, as a student of German during his boyhood days, once 
declared: ‘“The German language is a language of exceptions and exception 
to the exception is the rule.’’ In any analysis of the selection of a jury by 
defense or by plaintiff's counsel, it must be remembered that there are 
exceptions to every observation and that in. this field of advocacy nothing 
is axiomatic. 

If he is permitted to examine the panel the defense attorney should hear 
the sound of each juror’s voice. He should ask each juror among other 
things whether the juror will decide the case without being influenced by 
sympathy, using the same good, sound judgment and common-sense which 
he would ordinarily employ in his everyday business or home affairs, de- 
ciding the case from his mind rather than from his heart. 


(a) The rule of opposites. 

Strangely enough, and psychologists and psychiatrists have explored 
this tenet to the point where certain conclusory deductions may be readily 
established, people act contrary to what, at first glance, would seem to be 
their indicated tendencies. 
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The wealthy man, the capitalist, the banker, the broker, the aristo- 
cratic man of means, accustomed as they are to the dealing in and with large 
sums of money, are usually ideal defendants’ jurors. On the other hand, a 
man who is a laborer, one who is unemployed, or who is on relief, is an 
excellent plaintiffs’ juror. Such a man would get a certain amount of 
vicarious pleasure from the rendition of a large plaintiff's verdict and his 
participation, as a juror, in that verdict would be reflected in an unconscious 
aura which has, as its base, the fact that he, too, would welcome such a 
wind-fall. 

In criminal cases, during the years when I served in the District Attor- 
ney’s office, it was noticeable that the white-haired, kindly, tender-faced 
lady, whom one would normally expect to be sympathetic to the defendant, 
would invariably be one of the bulwarks for the prosecution in the enforce- 
ment of law. The butcher will shy away from the horrors of a bloody 
episode while the florist will revel in it. 

Strangely enough, most experienced plaintiffs’ attorneys would prefer 
not to have upon the jury one who is crippled or maimed. The reasoning 
behind this viewpoint is that the maimed or crippled individual may have 
received little or nothing for his own devastating injuries which might well 
incline him to a low plaintiffs’ verdict or to a defendants’ verdict. 

The greater the wealth or the higher the status in life, the more one is 
inclined to be conservative. Liberality with the moneys of others is far 
more frequent with the ‘‘have-nots.”’ Accordingly, those who have social- 
istic tendencies, such as union officials and shop delegates, are rabid plain- 
tiffs’ jurors, and they are anathema to the defendants. 

Young men and young women, as jurors, with all of their impressions, 
sympathies, hopes and dreams, are normally inclined toward plaintiffs on 
the heavy-handed side of generosity, whereas advanced years, with its 
sorrows, disappointments and tragedies, are characterized by greater re- 
straint and reserve. 

The accountant, the auditor, the bookkeeper, one who deals in facts 
and figures, is usually a good juror for the defense, since he is accustomed to 
minutiz. The figures into which he delves in his daily efforts are more in 
the realm of addition and subtraction than of multiplication. 

Retired police officers, Justices of the Peace, whether they are members 
of the Bar or not, wives of attorneys, and anyone who has acquired even 
a smattering of law would usually be a stalwart defendant’s juror. 

One’s vocation or avocation is a determining factor in his selection or 
rejection as a juror. Indeed, our niche in the business, professional or social 
world has important bearing upon our viewpoint. Our background and 
work molds our outlook. In a given case, one might prefer to have an 
engineer, an architect, or a scientist, upon the jury; and in another case 
such persons would be contra-indicated. 
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Employees of big corporations, such as utilities, railroads, and large 
industrial concerns, fall into two categories: Those in executive positions 
or in claim departments would be acceptable as defendants’ jurors, whereas 
the subordinate employees of such companies would usually be classified 
as plaintiffs’ jurors. 

One cannot overlook the appearance, clothing and demeanor of the 
juror who is being scrutinized. A defendant might prefer to have one who, 
by the cut of his jaw, the glance of his eye, or the garb that he wears, 
demonstrates that he is an individualist, one who will not go with the 
tide. The man with the red or bow necktie, or one presenting extremes in 
fashion, is clearly an iconoclast, who might resist the pleas and persuasions 
of his fellow-jurors. Bearing in mind that the plaintiff must get a verdict 
that is either unanimous or nearly so, a woman with a Queen Mary hat 
or some equally outlandish or extremely modish apparel, might well be a 
juror who cannot be moved by the others “‘come Hell or high water.” 


(b) The sex problem in the selection of the jury. 


To greater or lesser degree, we have all been subjected, in recent years, 
to the results of the experiments made by Dr. Alfred C. Kinsey on matters 
of sexual behavior. The question of sex is invariably presented in the com- 
ponent of jurors. In a given case, a lawyer might prefer to have more 
women than men in the panel as finally selected. It is a recognized fact that 
women are far more severe in their judgment of other women than are men. 
In an action for absolute divorce, where a woman is named as a defendant, 
the ones who would be most critical of that woman defendant would be 
those of her own sex. 

In a case where a plaintiff's lawyer presented to the jury the case of 
open-and-shut liability with an aggravation of the thyroid gland which 
necessitated an operation that left a scar along the anterior portion of the 
lady’s neck from ear to ear, the jury, with ladies in the predominance, 
rendered a rather meager verdict. When the plaintiff's attorney spoke to 
some of the women jurors after the verdict, inquiring as to the small amount 
which had been awarded in contemplation of the permanent and disfiguring 
neck scar, one of the lady jurors replied: ‘“‘Any woman would rather have 
the scar than the goitre!”’ 

The painted, powdered, and perfumed woman will fare far better with 
the male juror. On the other hand, there is ““a woman’s woman,” a widow 
with fatherless children, or a pathetic old spinster, who would have enor- 
mous appeal to discerning women on the jury. 

You have no doubt heard lawyers who spend much of their pro- 
fessional time in the courtroom arena, declare that women are not quite as 
generous or as liberal in their verdicts as are men. This may be due to the 
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and, as a result, have developed a facility tor shopping. A woman will 
walk a number of blocks to another store if she can save a few pennies in 
a given purchase. A man would not be bothered with such trifles. To a 
woman accustomed to dealing with small sums a verdict in four or five 
figures might seem gargantuan. Toa man, a verdict in four or five figures 
might seem trivial. Men and women frequently envision finances with 
contrasting reactions. 

The woman who is confronted with the rigors of rearing young chil- 
dren hour in and hour out, day in and day out, week in and week out, 
knows the hazards and vicissitudes of one’s early years. That mother, sit- 
ting as a juror, would be most sympathetically inclined toward a child hurt 
in school, or while riding his bicycle, or while walking upon the highway. 

I recall a case where the jury was comprised of twelve ladies. After 
three or four days of trial, bitterly fought, the attorneys settled the lawsuit 
overnight. The following day the Trial Justice informed the jury of the 
settlement, saying: ‘“The parties have amicably composed their differences. 
It will not be necessary for you to proceed further in your jury service in 
this trial.’’ One of the women jurors inquired: ‘“‘May I ask Your Honor 
a question?’ To which the Judge replied: “‘Certainly. What is it?’’ The 
lady juror then asked: ‘‘Just what is behind this settlement between the 
time the Court recessed yesterday until we convened today? Does it mean, 


Your Honor, that the lawyers did not trust us?”’ 


(c) Racial and religious considerations. 

We all appreciate that while it is generally recognized that the question 
of politics, religion and racial antecedents should not be probed in the selec- 
tion of a jury, there are underlying national and racial characteristics which 
cannot be overlooked. Certain people, such as the Scotch or some Scan- 
dinavians, are very thrifty; and they are not profligate with their own or 
with anyone else’s money. People whose origin stems from countries where 
generosity, liberality and sentiment predominate, such as the Celts and the 
Latins, may have open arms and fulsome hands toward the plights of 
plaintiffs. Others, like the Teutons and the Slavs, from hard-headed stock 
as intractable as the granite of the crags on the shores from which their 
ancestors sailed, are harder to convince. People whose ancestors come from 
the Near East have behind them many centuries of bartering, bickering and 
trading which is infused in their blood. 

While, of course, all jurors are American, whether native or foreign 
born, there is in each individual the blood of his forebears with its back- 
ground of influences, traits and affinities. Those descending from emigrants 
of a certain country might be inclined toward a litigant who descends from 
that same country. On the other hand, the fires of bigotry, hate and in- 
tolerance have been and are now being regrettably inflamed by despots and 
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dictators, with the result that from the early days of childhood there is 
imbedded in the minds and hearts of some people animosity, prejudice and 
bias towards others. : 

An alert and able attorney recognizes racial characteristics and trends as 
he contemplates each juryman, and reflects upon the over-all panorama 
with respect to parties, attorneys, witnesses and issues. 


OPENING STATEMENT 

The course of a plaintiff should be concise and unswerving. As an 
injured individual he contends that he has a just cause for grievance, and 
that under the rules of negligence and contributory negligence the defendant 
should respond to him in damages. 

In contrast to the one issue raised by the plaintiff, the defendant should 
introduce, if possible, a multiplicity of issues. The plaintiff has a bullet- 
like case with but a single aim. The strategy of the defense is that of 
scattershot. A plaintiff should try to hold his line, without deviation, to 
the sine qua non of a monetary verdict in his favor while the defendant 
should endeavor to raise a maze of issues and to lead the jury along divers 
detours of conflict. The direct projection of the plaintiff's case should be 
met by tangents of the defense. 

This difference in strategy should become manifest at the time of the 
opening statement. The defense lawyer, in his opening, should plant in 
the minds of the jurors the seeds of complexity; he should at the outset of 
the case create clouds of uncertainty destined to overshadow the case of 
the plaintiff. 

In the opening it is far better to understate than to overstate one’s case. 
If one makes a statement in his opening which he fails to prove, his adver- 
sary will remind him of that dereliction in summation. The jurors have 
long memories, too. Their minds are open and receptive at the outset. If 
one fails to carry the burden which he has assumed in the prefatory remarks, 
the jurors will recall the failure of proof with the result that an adverse 
verdict may be rendered. 

Three courses may be followed by defense counsel: 

(1) It may be that the defense attorney, in his opening, will have to 
raise questions of fact relating to negligence, contributory negligence, con- 
current negligence, assumption of risk, and other issues with respect to 
liability, dismissing the injuries with the single sentence: ““The plaintiff 
was hurt to some extent but that indeed does not present the major problem 
for you to determine.” 

(2) Where the liability is so clear-cut that it would be detrimental to 
dispute it, a defense attorney might in his opening, pass over, with a few 
appropriate remarks, the question of liability and concentrate upon the 
injuries and the plaintiff's claims for damages. 
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In this respect may I call to your attention that a renowned defense 
attorney has an adroit way of alluding to all of plaintiff's injuries. How- 
ever vast the injuries may be, he refers to them in one word merely as 
the “‘hurt.” 

(3) Defendant’s counsel in his opening may cover the whole gamut 
of issues with respect to liability and injuries, raising many facets and 
avenues for the jurors to consider during the progress of the trial. 

In his opening, the defendant’s counsel may also advert to questions of 
law upon which the defense hopes to succeed, either by favorable rulings 
from the Trial Justice or by verdict. 

If a plaintiff opens to a jury it is preferable to a defendant also to open 
to the jury rather than to waive opening. Even if the defendant’s trial 
counsel simply and succinctly requests that the jurors keep their minds 
open until they have heard both sides of the controversy and until they 
have heard the Court’s charge with respect to the law before deciding the 
case. 

In any event, if the defendant hopes to penetrate the armor of the 
plaintiff's case, or to establish convincing testimony to resist plaintiff's 
contentions, the defense counsel in his opening, should be as broad and as 
expansive, without overstating his case, as the vista of his investigation and 
research in trial preparation may indicate. 


DEFENSE STRATEGY 


Although there are many able attorneys who are opportunists and who 
can, in the twinkle of an eye, consummate an effective bon mot in the course 
of the trial which may turn the tide in favor of the defense, it is far better 
if the strategy be conceived far in advance of the commencement of the trial. 

If a poll were conducted by the American Bar of the ten leading trial 
attorneys in the United States, I feel confident that the list would include 
the name of an attorney in New York City whose fame is national, if not 
international, in scope. In a loose-leaf notebook, in longhand, before each 
trial, he writes the outline for the direct examination of each witness whom 
he intends to call to the stand, and for the cross-examination of each witness 
whom he expects his adversary to present, and as he proceeds with his direct 
and cross-examination in court, he turns the pages of his loose-leaf book. 

Some lawyers may look with disdain at such preparation, feeling that 
notes as to direct or cross-examination are for the inexperienced novitiate. 
However, this eminent and distinguished barrister, who prepares his direct 
and cross-examination far ahead of the time that he steps into the court- 
room, is pre-eminent in the field of contemporary litigation. 

One of the classic illustrations of long-range strategy, carefully planned 
well in advance of the trial, occurred in the libel action of Bridges v. Frick, 
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in the Supreme Court of the State of New York. In that case, a man by 
the name of Bridges sued for a large sum of money alleging that he had been 
in charge of the Museum, maintainéd by Henry Frick, the oil millionaire, 
during his lifetime, and that upon his death he had been discharged by 
Ruth Frick, the daughter of the oil magnate; that when Bridges attempted 
to get another position, Ruth Frick wrote a letter to the effect that Bridges 
had never been a ‘‘curator of the Frick Museum.” Bridges alleged that the 
statement of Ruth Frick to the effect that he was not a curator was libelous, 
and that he had been accordingly damaged to the extent of $250,000. 

The defendant's attorney in the selection of the jury, referred to his 
adversary as “‘Judge Phillips.’’ Plaintiff’s attorney remonstrated, stating 
that he was not and had never been a judge. The defense attorney cryptically 
remarked: “I know better.’’ Defense counsel persisted in referring to the 
plaintiff's attorney as “Judge Phillips,’’ and finally Phillips raised no 
objection to the undeserved recognition. Throughout the trial, which lasted 
over three weeks, in every reference to his adversary, the Frick attorney 
referred to plaintiff's counsel as ““Judge Phillips.”” When the time for sum- 
mation arrived, the strategy of defense counsel became apparent, for he said 
to the jury: ‘““You may recall that at the beginning of the trial when I 
asked you jurors whether you knew my opponent, I referred to him as 
‘Judge Phillips.” My friend here, this fine, estimable, modest gentleman, 
quite properly stated that ‘he was not now and never had been a Judge’. 
But you may have noted that throughout this trial I have constantly and 
consistently called him ‘Judge.’ The fact that I have called him ‘Judge’ 
during the three long weeks of trial on some hundreds of occasions, did 
not make him a Judge. A person might call you or anyone else by a 
certain title or name, but that does not mean that you deserve the title or 
merit the honor. You may not even be qualified for it. There are many 
people referred to as ‘Colonel’ in Kentucky who never served in the Army. 

“Now take the case of the plaintiff, Bridges, who claims that he was 
libelled to the extent of a quarter of a million dollars because the defendant, 
Ruth Frick, said that Bridges was not a curator. Perhaps some people may 
have called Bridges a curator, as I have called Mr. Phillips a Judge. That 
did not make Bridges a curator any more than my calling Phillips a Judge 
made him a jurist. As Ruth Frick wrote in the letters of which the plaintiff 
complains and as the evidence clearly establishes, Bridges never was and ts 
not now a curator.’’ The jury decided in favor of the defendant. 


EXAMINATION AND CRross-EXAMINATION 
The ability to develop by skillful questions in direct and cross-exami- 
nation the most favorable aspect of one’s side in a lawsuit, is a character- 
istic indigenous to American jurisprudence. In no other country in the 


[59] 








world, not even excepting the other Anglo-Saxon countries, do we have 
similar procedure. 

Before the trial begins, it is advisable to discuss with each witness his 
testimony, and to actually ask him certain questions. The average witness, 
unfamiliar as he is with court procedure, desires to tell what he saw or what 
he heard. He believes that he is going into Court to relate his story. He 
does not appreciate that he is there merely to answer questions responsively. 
By adept pre-trial conferences with the witness, by asking him some of 
the questions which may later be propounded to him in Court, many 
fatal errors may be avoided. Here is a typical illustration: 

“Q: On January 21, 1953, at about 3:30 P.M. were you standing 
on the corner of 8th Avenue and 16th Street, New York City? 

“as Tnwas: 

“Q: What were you doing there? 

“A: I was talking to a friend and looking in an easterly direction. 

“Q: While you were doing that, did you see the Studebaker auto- 
mobile which you later learned was the automobile of Ronald Davis? 

“A: I did, 

“Q: When did you first see this Studebaker automobile? 

“A: I saw it first at the time of the impact.” 

The attorney who had hoped to show by this witness that the Stude- 
baker of Ronald Davis had been going at a fast rate of speed, without 
proper application of brakes, without regard to traffic lights and traffic 
signals, had struck a pedestrian crossing at the walk, would undoubtedly 
be surprised at this unexpected answer. He would then inquire: “‘Is it not 
a fact that you observed this Studebaker automobile before the time of the 
impact?’ His adversary would undoubtedly rise to his feet and object to 
the question upon the ground that it was leading and suggestive; that it 
was contrary to the testimony of that very witness; and that the attorney 
was endeavoring to impeach his own witness without preper foundation. 
The objection would be sustained and the attorney who had put this 
witness upon the stand would be precluded from otherwise proper inquiry 
by the answer that the witness had first seen the Davis automobile “‘at the 
time of the impact.” 

Such an untoward incident could so easily have been avoided if the 
attorney, while conferring with the witness prior to the trial, had elicited 
the witness’ knowledge as to the details of the accident and had by 
appropriate questioning, demonstrated to the witness how testimony is 
introduced before the Court and trial jury. 

Direct examination should be as precise as possible. A defendant's 
witness may be called upon to contradict plaintiff’s proof, or to introduce 
new evidence pertinent to the issues. For whatever purpose, never ask 
three questions when two will suffice. If a good answer is elicited, never 


[ 60] 





ive 


his 


lat 


‘Te 


of 
Ly 


1g 


fall into the error of repeating the question for more emphasis, for, on the 
second attempt you may find that a witness will shade or change the answer, 
thereby destroying the effect of the original response. 


A man by the name of Awdishou, who claimed to have been a 
Nestorian priest, instituted action against a Captain of detectives, and 
other police officers, alleging false arrest, malicious prosecution, assault 
and defarnation. A complaint had been made by another Nestorian priest 
to the effect that Awdishou, who was holding services in an Episcopalian 
Church, was an imposter. Awdishou alleged that the police officers entered 
the Church on Palm Sunday and arrested him at the altar; that he was 
then taken to Police Headquarters where he claimed he was assaulted, 
stripped of his vestments and incarcerated in a cell. Later upon the hearing 
before a Magistrate, the charges against him were dismissed. 


The trial was fraught with many dangers because of the religious issues, 
antagonism toward police officers, and other precarious potentialities. The 
cross-examination of the plaintiff began with these questions: 


“Q: Father, just what do you want in this law suit? 

*““A: I want what is right. 

“Q: I know that you want what is right, Father, but how do you 
wish to obtain what is right in this case? 


“A: I want what is just. 

“Q: I realize that, Father, but you are suing for money here, aren't 
you? 

"Ris Yes. 

“Q: You want these defendants to pay you money, is that correct? 

“A: That is right. 

“Q: How much money do you want, Father? 

“A: Well, I sue for a lot of money. 

“Q: How much money do you think you should rightfully obtain 


from this law suit? 
“A: As much as I can get.”’ 


Accordingly, at the very outset of the interrogation the defense counsel 
had placed this clergyman in the same category as other litigants inasmuch 
as redress to him meant the acquisition of money at the expense of another. 

As the defense counsel continued his cross-examination, which lasted 
several days, in each question he referred to the plaintiff as ‘“‘Father.’’ At 
one stage of the cross-examination the defense attorney asked: 


“Q: Father, are there special names for these vestments which you say 
the defendants tore from your body? 


“A: They are holy clothes. 
“Q: Isn’t it a fact that each one of the vestments has a particular name? 
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“A: They are holy clothes. I cannot say how you call them in your 
language. 

“Q: What language do you speak, Father? 

“A: I speak English slightly but I talk Syrian well. 

“Q: Do these vestments which you term ‘holy clothes’ have particular 
names in Syrian? 

“A: I believe so. 

“Q: Just tell the jury the name of each of these vestments (pointing 
to the vestments which had been introduced in evidence as plaintiff's 
exhibits) in whatever language you choose. 

“A: I cannot answer. 

“Q: Do you mean to say, Father, that you cannot tell the particular 
name of each of these vestments in English, in Syrian, or in any other 
language? 

“A: (After much hesitation) That is right.”’ 


The result was that the cross-examiner succeeded in establishing some 
doubt as to the authenticity and reliability of this plaintiff who claimed 
that he had been ordained a clergyman in the Nestorian faith. The jury 
found a verdict in favor of the defendants. 

It is well to bear in mind that there are two main objectives in cross- 
. examination: One is to destroy the witness, if possible, and the other is to 
destroy his testimony. If the testimony of the plaintiff’s witness has not 
been too detrimental to the defendant's case, the defense counsel may not 
question him at all or he may upon interrogation elicit facts in the course 
of his cross examination which prove more helpful to the defendant than 
to the plaintiff. 

Terminal facilities are important too. A Trial Judge asked an attorney 
how long his cross-examination would take. The lawyer replied: ‘‘At 
least three hours.”” At the end of half an hour of vigorous and effective 
cross-examination the witness had been thoroughly discredited. Inasmuch 
as the attorney, however, had indicated that the examination would last 
three hours, he felt duty-bound to consume that space of time. At the end 
of an hour and a half of inquiry the attorney was floundering and the 
assurance of the witness was being restored. After two hours of cross- 
examination the witness had successfully managed to alter, explain or 
change his previous answers so that he was gradually being extricated from 
the pitfalls into which he had previously been entrapped. The cross- 
examiner took the full three hours, as he had informed the Court and jury, 
but in so doing he had permitted the witness to become completely 
rehabilitated. By over-lengthy cross-examination, which, though per- 
sistent, eventually became pointless, the lawyer had allowed the witness 
to elude him. 
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In a libel case, an article was printed in screaming headlines in the 
New York Mirror: “MARIJUANA VICE DENS FOUND RAIDED.” 
Under it was a news story to the effect that Sheriff’s deputies had raided 
various inns, taverns and roadhouses in their search for marijuana and 
other narcotics, and named plaintiff’s tavern as one of the places raided. It 
was true that the police authorities had entered that restaurant, but finding 
no marijuana or other dope, no arrests were made. The owner of the 
premises, an elderly, motherly, white-haired lady of kindly appearance and 
genteel demeanor, brought action for damages for libel, alleging that the 
New York Mirror, a tabloid with a large circulation, had called her 
restaurant “‘a marijuana vice den.”’ Prior investigation had indicated that 
in 1912 she had emigrated to America from Ireland under the name of 
Kate Griffen, and that in 1922 she had married under the name of Kathleen 
Waters. Her cross-examination, in part, was along the following lines: 


“Q: Where were you born? 

" In Ireland. 

When did you come to America? 

I am not sure. I believe it was in 1912. 

On what ship did you sail from Ireland to America? 
I don’t remember.” 
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Counsel persisted in interrogating further about the unusual response 
that this lady did not recall the name of the ship which had brought her 
to the shores of the United States. However, she was adamant that she 
did not recall the name of the vessel or of the line. 


“Q: Isn't it a fact that you came to America from Ireland in 1912 on 
the S.S. Cedric? 
“A: Thank you very much. You are right. Now I recall it was the 
Cedric in 1912. 
What name did you give on your entry to America? 
My name. 
I know, but what was your name? 
Kate Griffen. 
Did you get married in America ten years later? 
I did. 
Was this your first marriage? 
It was. 
: You were married to Patrick Dolan in the City of New York on 
t 22, 1922, is that correct? 
: That is correct. 
Under what name did you obtain your marriage license? 
Under my name. 
Yes, I know, but what was your name at that time? 
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“A: The same as always. 

“Q: Isn’t it a fact that you were married to Patrick Dolan in 1922 
under the name of Kathleen Waters? 

“A: Yes. That's the same name. 

“Q: What's the same name? 

“A: Kate is the same as Kathleen. 

“Q: I know, but Griffen is not the same name as Waters, is it? 

“Ae INo.* 


With that the cross-examiner ceased to ask further questions. He 
expected that there would be some satisfactory explanation as to how the 
name of this lady, during the period of ten years between her arrival in 
America and her first marriage was changed from Griffen to Waters. No 
further testimony was produced in this respect. 

In summation the defense attorney alluded to that portion of the cross- 
examination, with these observations: 


“In a case of this kind, where one sues for damages alleging that 
her reputation has been injured by a defamatory publication, the first 
question that one would like to establish is: Who is the person who 
claims to have been defamed? Do you not wish to know the true 
name of that person? Are you not entitled to know who that person 
actually is? Here we have a lady who is suing for an enormous sum 
of money, who stated that she did not recall the name of the ship 
which brought her to America, although she had never crossed the 
ocean before or since. That seems almost incredible. 

““This same lady who entered this country under the name of 
Griffen married ten years later under the name of Waters. How did 
she get that change of name? Why is it that the plaintiff has not been 
frank and forthright with you in unfolding her background before 
this Judge and jury? How can you tell if a reputation has been injured 
if you do not know the identity of the person who claims she is 
aggrieved?” 


If he had pursued the mysterious change of name further, if he had 
interrogated ad infinitum, the cross-examiner might have developed the 
fact that, having gone to live with relatives on her arrival in this country, 
plaintiff had, without legal sanction, adopted the name of an aunt, uncle 
or cousin. Defense counsel, however, terminated his questioning at the 
high spot of the cross-examination. Plaintiff’s attorney never cleared away 
the cloud that had been raised. Plaintiff failed to obtain any recovery what- 
soever, although on its face the article, as printed, was libelous. 

A classic illustration of understatement occurred in the trial of a negli- 
gence action when a man horribly injured was brought into Court on a 
stretcher. He had many fractures of his vertebrae, fractures of his skull, 
fractures of one arm so that he had no motion whatsoever at the elbow; 
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he had lost the sight of one eye; he had seventeen fractures of one leg 
between the right ankle and right knee. This had been his good leg since 
his other lower limb had been injured in the war. He testified at length in 
Court from a stretcher. At the conclusion of direct examination, which 
had consumed many hours, plaintiff's attorney propounded this question: 


“Q. Now, Mr. Bowman, during the long days, weeks and 
months when you were confined to your bed in the hospital, with 
these injuries to your back, to your head, to your arm, to your leg, 
to your eye, and to the other parts of your body, did you suffer any 
pain?”’ 

The plaintiff endeavored to lift himself to some extent from the 
stretcher; he swallowed a lump in his throat; he even tried to smile; and 
then he murmured in a soft voice, ‘“Well, it didn’t feel any too good.” All 
of the exclamations about excruciating and exquisite pain, however real, 
would not have had a more'telling effect than that simple understatement, 
“It didn’t feel any too good.” 

Leading questions in direct examination, though uniformly precluded, 
are frequently propounded by many advocates. One attorney who con- 
tinually persisted in such provocative procedure moved his adversary to 
remark to the Court, ““Your Honor, that question isn’t leading, it’s 
inspiring.” 

Mindful of the vagaries and vicissitudes of contemporaneous juris- 
prudence when excesses were no less prevalent than now, Dr. Samuel 
Johnson philosophically observed: 


‘““Testimony is like an arrow shot from a long bow; the force of it 
depends on the strength of the hand that draws it. Argument is like 
an arrow from a crossbow; which has equal force though shot by a 
child.” 


NACCA AND DEMONSTRATIVE EVIDENCE 


The National Association of Claimants’ Compensation Attorneys, 
commonly called ‘““NACCA,”’ was created in 1946 and is reported to have 
a membership today of almost two thousand. It consists of lawyers who 
devote more than 50% of their professional time to the advocacy of 
plaintiffs’ cases. This organization has been a pioneer in the use of 
demonstrative evidence. In fact, in this phase of trial procedure it is 
almost evangelistic. Its members, where they can do so, use blackboards 
in the Court room upon which they list the items of special damages for 
medical and hospital expenses, earnings multiplied by life expectancies, 
and amounts for pain and suffering which multiply astronomically. Where 
they can do so, colored pictures in burn and plastic surgery cases, infrared 
pictures, positive x-rays, and plastic or wax bodies, are effectively employed. 
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One of the leading members of NACCA explained this pattern of 
converting pain and suffering into dollars and cents, in the following 
manner: 

“This is the key: You must break up the 30-year life expectancy 
into finite detailed periods of time. You must take these small periods 
of time, seconds and minutes, and determine in dollars and cents 
what each period is worth. You must start with the seconds and 
minutes rather than at the other end of thirty years. You cannot 
stand in front of a jury and say ‘Here is a man horribly injured, 
permanently disabled, who will suffer excruciating pain for the rest 
of his life, he is entitled to a verdict of $250,000.’ 

“You must start at the beginning and show that pain is a con- 
tinuous thing, second by second, minute by minute, hour by hour, 
year after year for thirty years. You must interpret one second, one 
minute, one hour, one year of pain and suffering into dollars and cents 
and then multiply to your absolute figure to show how you have 
achieved your result of an award approaching adequacy of $250,000. 
If you throw a figure of $250,000. at a jury without breaking it 
down, you are going to frighten both the trier and the reviewer of 
the facts.”’ 

He also told the lawyers present that they have a duty to go into the 
hospital and take pictures of the client as he lies in the hospital bed, and 
that if the doctor does not cooperate in taking off the bandages, where 
there is no danger to the patient’s well-being, a court order should force 


him to do so. 

This prominent NACCA attorney told also about one of his cases in 
which the trial judge set aside a verdict of $65,000 for the amputation of 
a leg. On retrial the verdict was $100,000, and it was sustained on appeal. 
He described his technique on the second trial as follows: 


“On the first day of trial, at the time of the opening argument, 
I had brought into Court a large object wrapped in yellow butcher 
paper. I placed this down on the counsel table and left it there during 
the entire trial. Of course, the jury, the judge, and opposing counsel 
were curious. I moved it from the side of the table to the front of the 
table, close to the Jury. I picked it up and put it on one of the seats 
in the courtroom, but I never unwrapped it. 

“When it came time for me to argue the case, I took the object 
in the paper before the jury box. It took me about five minutes to 
upwrap it. When I did, I said, ‘This is what this young girl is going 
to wear for the rest of her life—this artificial limb, this marvelous 
scientific invention. You have seen the metal and the harness and 
the strapping and the brutality of an artificial limb no matter how 
adeptly made.’ 

“T took the artificial limb and I asked Number One Juror to 
handle it and then to pass it among the other jurors. I asked them 
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to ‘feel the fine texture of the flesh, to feel the warm blood coursing 
through the veins, to move the noiseless joints, to compare them with 
the articulating parts of their own knees.’ I told them here was this 
great piece of scientific achievement my friend had spoken of and 
which anyone would gladly substitute for their own limb. 

““The jury passed the member from juror to juror. All this time 
my plaintiff sat in the courtroom in plain view with only one natural 
leg! It took about half an hour for them to pass it about. I could 
see the verdict sealed in the looks on their faces as this limb was being 
passed around. Gentlemen, the jury was convinced; the trial judge 
was convinced. The jury was out thirty minutes!”’ 

To a defense attorney the use of demonstrative evidence may be 
hazardous in view of the fact that in most jurisdictions the plaintiff has 
the last word. Miniature automobiles may be manipulated by a defense 
attorney, to prove his theory of an accident, but after defense counsel has 
concluded his remarks, a clever plaintiff's lawyer can take the same 
miniature automobiles and maneuver them so adroitly that he can com- 
pletely dispel the defendant’s contentions and use them to demonstrate the 
logic of the plaintiff’s version of the accident. The defense counsel will 
then be compelled to sit idly by although he might have had a proper 
objection to the use of these toy automobiles with respect to their size and 
dimensions. He will be precluded from interposing such objection during 
plaintiff's demonstration if defense counsel had used these model autos 
previously. 

The defense attorney when he resorts to dramatic and demonstrative 
evidence must be certain that it will not boomerang. 


SUMMATION 

Throughout the entire trial, until summation, the defendant has 
followed the plaintiff. Plaintiff usually is first to open and to present 
testimony. Defendant merely counter-punches. 

When the time comes for summations, however, the situation changes 
and the defense has the opportunity to fire the opening guns. It is the only 
time in the trial when the impetus is first given to a defendant. In the prior 
stages of the trial the attorneys have been, to some extent, restrained by 
rules applicable to the selection of a jury, opening, examination and cross- 
examination. Great leeway is afforded for personal appeal in summation. 
Facts, inferences and innuendoes can be forcefully, logically and aggressively 
advanced. Where plaintiffs appeal to passion, defendants appeal to reason. 
Where plaintiffs appeal to emotion, defendants appeal to judgment. Where 
plaintiffs appeal to heartstrings, defendants appeal to common sense. 

In summation, defendant’s attorney can emphasize the triviality of the 
injuries, the extent of the recovery, the inconsistencies in the testimony, and 
the improbabilities of plaintiff’s claims so extravagantly asserted. 
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Plaintiff’s attorney is endeavoring to place each juryman in the position 
of the plaintiff and is asking, directly or indirectly: “‘How much would 
you expect for these injuries, if you, or someone near and dear to you, were 
in the same position as is this plaintiff?’’ Defendant’s attorney in his 
summation, is, directly or indirectly, endeavoring to pose to the jury the 
question:*“Would you be willing to pay anything if you, or someone 
near or dear to you, were situated in the same relative position as is this 
defendant? If so, without passion, prejudice, bias or sympathy, how much 
in dollars and cents, would you, as a defendant, feel obligated to pay?”’ 


It is not an easy task for a defendant’s attorney when he represents a 
railroad, a utility, or other large corporation, or where the jurors believe 
that the defendant is insured. In the States of Wisconsin and Louisiana 
plaintiffs are permitted to join the insurer as parties-defendant. In other 
jurisdictions, however, plaintiff's attorneys in the questioning of the jury 
on the voir dire, or by colloquy and questioning, may overtly or covertly 
reveal the fact that the defendant has insurance coverage. Plaintiff's lawyers, 
in summation, have been known to make remarks such as: ““The defendant 
has not appeared to be concerned about the result of this case and I feel sure 
it makes no difference to him personally whether or not a verdict is returned 
against him.”’ Or: “‘I think the defendant himself, if he were permitted to 
do it, would have admitted his liability for these injuries.”” Or: ‘““You need 
have no fear about the amount of your verdict. Whatever verdict you 
render in this case will be paid and it will not harm this defendant in the 
least.* 

A defendant’s attorney can win a case and lose it at the same time. In 
other words, a verdict may be brought against the defendant in such a low 
amount that the verdict, though for the plaintiff, is, indeed, a victory for 
the defendant. Defendant’s counsel has two strings to his bow: He may 
get a verdict of ‘‘no cause of action’”’ or the verdict may be for the plaintiff 
in a limited sum. At least, it is the defense counsel’s hope, purpose and 
prayer, that the verdict not go into the higher octaves. 

Sometimes a defense attorney may decide to remove the mask and to 
reveal the fact that the defendant is insured. This is fraught with peril. It 
injects another party into the issue,—a party which to most jurors is a 
corporation with millions of assets, well able to pay for plaintiff's injuries, 
regardless of liability. Collateral issues will accordingly be presented. 
Prejudice against this insurance carrier and the assured may subconsciously 
enter the juror’s deliberations. 

The disclosure by a defendant that he has insurance covering the risk 
was criticized in a recent case in California where the Court held that a 





* “Observations on the Future of Insurance, Awards and Compensation’ by Ray 
Murphy, General Counsel of the Association of Casualty and Surety Companies. 
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defendant is no more entitled to reveal the existence of insurance than is a 
plaintiff, on the theory that sympathy for the insurance company may 
result. 

Anecdotes in summation may be persuasive. One which has been 
successfully used where a lawyer wishes to prove that the hand is quicker 
than the eye, that frequently all is not what it seems, is the following: 


A man who lived on the seacoast, invited a distant relative, who had 
always resided in the back country, for a visit. Finally the relative arrived. 
In his entire life he had never seen the ocean; so, as one of the high spots of 
his trip, he was taken to a prominence overlooking the tremendous expanse 
of water. After gazing at the ocean for some time, the visitor from the 
hills exclaimed: “It is magnificent. It is marvelous. Never in my life have 
I seen anything like it. With water before me as far as the horizon in every 
direction, I am almost speechless.’”” The host, wishing further to impress 
the grandeur of the spectacle, replied: ““And, don’t forget, you are only 
seeing the top of it.’” Counsel would then observe that the jurors are only 
“seeing the top” of the case and that underlying the glitter of the surface 
are different strata which basically and fundamentally should be resolved 
in favor of his side of the action. 

When a defense lawyer has reached his climax he should conclude his 
summation without further ado. Rhetorical questions asked by defense 
counsel invite answers by plaintiff’s attorneys which may be illusory, 
abstruse and implausible but to which there is no reply. No attorney 
should talk too long, bearing in mind that a great clergyman once declared 
that: ‘‘No souls are saved after twenty minutes.” 


CONCLUSION 


Perhaps in my effort to cover a subject which is so broad that many 
volumes have been written on the subject, I have not followed the time 
restraint which I have suggested to others. May I remind you of the 
herculean task which a defense attorney assumes in these esoteric times when 
verdicts, tax-free, of $400,000. to a 44-year old waiter for brain injuries 
and injuries to his legs; of $250,000. for a brain injury sustained by a 
48-year-old freight agent; of $100,000. for an eye; of $240,000. for the 
loss of a leg, are becoming more or less commonplace. However, we are 
indubitably approaching the peak; and descent or decline may be antici- 
pated. Juries are learning that high verdicts mean higher insurance 
premiums, and that they, themselves, may have to pay for their own 
liberality even as a taxpayer on the jury is called upon to pay a portion of 
a judgment against his municipality. 

We have found that the graphs of the stock market, within the peri- 
phery of the entire field of economics, do not continue to rise with unabated 
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momentum. There is always a day of reckoning followed by a period of 
levelling influence. The defense attorney has been in the fore-front of the 
battle against heedless and profligate verdicts and values. In view of the 
prevalence of the socialistic trend to relegate all litigation to the field of 
administrative law, let us realize that disproportionate verdicts may even- 
tually undermine the pillars of American justice, that uncontrolled and 
ever-rising recoveries may demolish the bastions of our liberties and destroy 
the effectiveness of our Courts, the last citadel of freedom. 
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Thirty Years of Claims and 
Litigation 


By FRED A. RHODES * 


.. THE PAST 30 YEARS it has been my job to be 
responsible for the handling of over one million claims and some 15,000 
suits for personal injuries. My office has paid over $150,000,000.00 to 
the public for settlements of these claims and suits. The handling of claims 
and litigation is based first on facts and second on law. 

To become a successful claim man it is necessary that you be well 
educated, a diplomat, a walking encyclopedia, have good health and a deep 
interest in world affairs and be a worker. A claim man can’t go around 
with a chip on his shoulder. He may start out with one but before he has 
ventured far afield he will have had the chip knocked from his shoulder 
and have become a changed man or he will be forced to bow out of the 
claim field. 

To me claim work is the most interesting work in the whole category 
of professions. Claim work is hard work but I do not believe success in any 
profession can be attained without hard work. It is my firm belief that 
there are more failures in the world from pure unadulterated laziness than 
from lack of education, opportunities or any other factors. 

To me there is no getting in a rut or finding a dull day in claim work. 
It is ever changing from the old to the new and every claim has its own 
interesting angle. You must keep abreast of the times by knowing what is 
going on around you. I have found it very helpful in handling claims to 
be able to discus things of interest with claimants and attorneys. Don’t try 
to buck the line and revolutionize the world of business. You will get 
much better results treading the path of good business principles. 

You must be able to get and hold the confidence of those you do 
business with or you will not make a success and your road will be strewn 
with unsigned statements, lack of settlements and litigation. Give me the 
man who is dependable day by day. Show me a fellow who goes out and 
sets the woods afire with his spurts of pep and I will show you a man who 
will be found lagging in the long stretch ahead. 


* Vice President, Central Surety and Insurance Corporation, Kansas City, Missouri. 
Speech delivered at Fourteenth Annual Convention, Milwaukee, Wisconsin, August 11, 


1954. 
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The Case of the Cowhide. You should be a diplomat. Several years 

ago my boss dropped in on my one man and one girl claim office and I was 
out when he walked into my office. After learning I would be in in a short 
time he seated himself at my desk to await my arrival. He soon pointed to 
a gunny sack on the floor and asked the girl what it could be and she replied 
it was a cowhide left there by some farmer who said he was a friend of mine 
and I had told him to make my office his headquarters when in the city and 
he would leave the cowhide until later in the day when he went to the 
market. When I arrived at the office the Boss shook hands and immediately 
pointed to the gunny sack. The girl didn’t remember the name of the 
farmer but did remember the name of the small town he was from and I 
said: ‘‘Oh, yes, that’s old Jeff. He is Postmaster in his town and helps me 
find witnesses when I need him and not long ago I called him to round up 
some witnesses and he did it.’” The Boss said: “‘Let the cowhide stay where 
it is.”’ 
I think you may be interested in a few actual experiences I have had 
down through the years. The largest number of claims arising from one 
occurrence that I have had was when some 250 people had to be hos- 
pitalized. Our insured was a caterer and had furnished a potato salad for 
a banquet held by a big firm for its employees and their families. Even the 
President of the firm toppled over at the head of the table. Everyone 
became ill before the meal was completed. All ambulances, taxi cabs and 
many privately owned autos were pressed into service to get the claimants 
to hospitals. We had a big bill alone for cleaning these vehicles after 
carrying these sick people. We got the cooperation of the officers of the 
firm and the Personnel Manager got releases for us. Total cost around 
$12,000.00. 

I am asked from time to time if we claim men don’t get the idea that 
most people are crooks. If I thought the majority of my fellow men were 
crooks it would be hard to want to continue living. No. A great majority 
of people are honest and want to do the right thing. Some of our brethern 
who preceded us in the claim field and some of us today are responsible for 
claimants asking for the world with a fence around it when they file a 
claim. They expect to have to settle for less than their first demand and 
they feel that since they have to ask for more they should make the first 
demand big so they can stop reducing at about the right figure. 

Here is an example of one claimant who was not looking for easy 
money. I was called from bed at two o’clock in the morning to go several 
miles out of the city to a bad train wreck. Another claim man and I arrived 
at the scene about the time the relief train was ready to leave with the 
passengers. He started at the rear of the train and I started at the front. 
Our work was to move toward each other, issuing drafts for releases where 
we could settle and from those not too seriously injured to settle with on 
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the spot. I wired ahead for our doctor to come aboard at a certain station 
as many people would settle if they could be examined by a doctor first. 
We, of course, had to stay with the frain until all injured passengers had 
been interviewed. When we reached the city where my doctor was to come 
aboard my partner had to leave the train as many of the injured were 
getting off for hospitalization and transfer to other points. I continued on 
with the doctor to help me. While settling claims at 60 miles an hour the 
doctor came to me and said there was a traveling salesman in a certain 
compartment with the most serious injuries of any and suggested I talk to 
him right away as he had a bad injury to his back and he was afraid the 
man might leave the train at some stop before I got to him. I entered his 
compartment, introduced myself and told him I represented the Railroad 
Company and that we regretted very much the unfortunate accident and 
since he had paid for safe transportation we wanted to pay him for his 
injury if he could decide what he thought would be a fair settlement. I 
was shaking in my boots for I just knew that I had a man who knew he 
had us over a barrel and would take us for an expensive ride. He shifted 
his position to ease his pain and began by saying it was a terrible experience 
to be thrown from bed while sound asleep but he soon knew his pullman 
was turned on its side in a ditch. The screams of the other passengers rent 
the wintry air and the man said his back was paining him so much that 
he broke out in great beads of perspiration. (While he is reciting this I am 
standing there with cold chills racing up and down my spine.) He con- 
tinued telling of the great disturbance all around and then said the train 
crew was very helpful and soon had a big fire going on the bank of the 
ditch and he was placed on a mattress near the fire where he didn’t suffer 
from the cold. He said he looked over the scene and the thought came to 
him of the big damage to the tracks all torn up and the big engine turned 
turtle in the ditch and he felt sorry for the Railroad Company. He said: 
“T have an accident policy that will pay my medical and hospital expenses 
and I will get $100 per week until I am able to return to work and you 
didn’t hurt me purposely so you just don’t owe me anything.”’ I thought 
he was giving me the brushoff in a nice way until he could get to a lawyer 
so I said that my company wanted releases from all passengers to avoid 
having to handle the claims all over the country. He said to write out a 
release and he would sign it and to use one dollar as the consideration but 
I made the draft for $50 instead. We never heard from the man again. 
Doctor’s Accident Claim. We had an accident policy on a well-known 
and successful surgeon in the amount of $25,000.00 with double indemnity 
from certain types of accidents among which was “accidents occurring on 
passenger elevators.’’ The doctor entered an elevator in the building where 
he had offices and the colored girl operator started up with him alone. She 
had a small mirror hanging in the elevator which she used for primping 
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up. In some unaccountable manner this glass fell and the doctor’s arm got 
a small gash. Within a short time and before he reported the accident to 
us he had the right arm amputated at the elbow. Our investigation disclosed 
the doctor had an income well over $25,000.00 per year, that he owned 
considerable real estate, was a leader in his church and civic affairs in his 
city, and that his home life was everything desired, with a beautiful wife. It 
looked foolish to even have the faintest suspicion everything was not as it 
should be except that he had the amputation so soon after the accident. 
When the surgeon who performed the operation was interviewed he said 
the doctor came to him and asked for the operation and that after examina- 
tion he agreed with the doctor his arm should be amputated but all during 
the interview the surgeon seemed nervous and ill at ease. We seemed to 
have reached the end of the road and thought payment of $50,000.00 was 
in order but we kept digging for more information about the claimant. 
We were able to develop the following facts. 

Most of the doctor’s estate was real estate. He only had a few thousand 
dollars in cash. He was very much in love with, not a blonde—but a 
brunette, and their situation had become so desperate they had to have cash 
and lots of it in order to slip away to a South American country and drop 
from sight. We never had to use our investigation as the good doctor 
withdrew his claim. 

Bank Embezzlement. Several years ago on New Year’s eve I was called 
by a big bank advising me that their head bookkeeper had been found short 
and that he was being interviewed by the officers and they would like for 
me to get over to the bank as soon as possible. I was there within a few 
minutes and this head bookkeeper, who was being paid the magnificent 
sum of $125 per month, was being questioned by the officers of the bank 
and he readily admitted that he had embezzled $12,700.00. Our later 
checkup verified the loss to be exactly what he said it was. After taking 
his signed confession and noting that the time was about 5:30 P.M. I told 
him he could go to his home for the night. He had a brother who was a 
big contractor and we thought he might get some financial help from his 
brother. I instructed him to have his brothers and other members of his 
family meet me at my office New Year’s day at 9 o'clock. He weighed 
about 135 pounds and his wife weighed well over 200 pounds. When I 
told him he could go to his home he evidenced surprise and wanted to 
know if I wasn’t going to have him locked up. I told him we were not 
going to have him locked up at that time but that he had better not try to 
skip. We, of course, felt that there was someone else in on the steal and 
thought by letting him go home we might be able to find his accomplice. 
I left the conference and went to a telephone and called the Pinkerton 
Detective Agency, gave them a description of the man, the automobile he 
would be driving, the garage where he would pick his car up and asked 
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them to tail him to his home and keep a close lookout throughout the night 
and get information relative to any contacts he might make. At 9 o'clock 
the next morning the President and Vice President of the bank, the thief 
and his family were in my office but we had no report from our detective. 
About 2 hours later I got a call from the Detective Agency and they 
explained that their undercover man had had to rush out of the office in 
such a hurry that he failed to take his identification with him and had 
been picked up by the police for loitering in the neighborhood and they 
had just secured his release from the hoosegow. This man had bought a 
home in a nice residential section of the city. We had the home deeded to 
us but his wealthy brother did not make any promises that day as to 
financial aid. The family requested that I call at their home a few nights 
later when a general discussion of the financial problem could be gone into. 
I took another claim man with me and went out to the home and upon 
arrival I noticed that this little fellow had a black eye and incidentally that 
it was a fresh one and that a truck driver brother of his was well along in 
his cups. We gathered around the dining room table and began our 
discussion. The intoxicated brother became very boisterous and it was 
soon apparent that the other claim man and I would have to fight our way 
out. I stuffed all the papers into my portfolio and told the other claim man 
to get himself a chair and start for the door and if he had to swing the chair 
to swing it hard. I picked up a chair and began backing toward the door 
and we made the door safely, ran out to my Ford automobile parked in the 
cold night air and when I stepped on the starter there was just a little buzz 
but I can tell you that I stepped on that starter as I never stepped on a starter 
before or since. Finally as the drunken brother came through the door 
toward us the old Ford began to spit and sputter,and we got under way. 
We finally got all of the money we could and then arranged for him to pay 
us by the month. He was sentenced to a term in the penitentiary but 
paroled to his wife who got him a job as a laundry driver. She took a job 
in a soft drink stand and when I was transferred from the city to another 
job with my company they were still paying by the month. 

An interesting little sidelight to this story is that he finally told me 
how he was able to get this money without being caught. As head book- 
keeper he woud run a tape at the end of each day on all financial transactions 
such as deposits, withdrawals, etc.; when he was running a tape on deposits, 
say he wanted $500 today, he would set the machine to subtract $500, 
raise the carriage so that it would not strike the tape, touch the electric 
button and that would leave his tape unmarred with the total looking in 
order. Tapes were laid on the Vice President’s desk and the only way he 
could have found the shortage would have been for him to run the tape to 
determine whether the total was correct. You can readily see that by doing 
this no depositor would ever make a kick because he had credit for every- 
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thing he had deposited and the only loser in the transaction was the bank 
itself. He finally told him that there was a young fellow who had left the 
employ of the bank about 18 months before who was in on the job with 
him. He did not know where his accomplice was at the time but told me 
where his sister lived. I picked up the telephone and called our agent in 
that city and asked him if he knew a man by the name of the accomplice. 
Our agent trembling asked me to repeat the name and when I had he said 
‘““My God, what is the matter?”’ I told him that I thought this man was 
mixed up in a bank loss and he told me to turn loose of the phone and let 
him go as this man had been cashier in his agency for over a year. This 
accomplice was never convicted. 

Switchman Killed. When I was handling claims for the Railroad 
Company I happened to be in a city where we had a terminal one frosty 
morning when a call came to me at the superintendent’s office that a switch- 
ing crew foreman had been killed in the switchyard. I was at the scene of 
the accident by the time the ambulance arrived and started my investigation 
immediately. In my work in the railroad yards I had suspected at times 
in cold weather that some of the switching crew were sneaking little nips 
as we had seen empty liquor bottles from time to time. Railroad men 
are very fine fellows and they are very clannish. It is next to impossible 
to get a railroad man to give you information against one of his fellow 
workers. I took statements from every member of the crew and they all 
denied any drinking and all specifically stated that the engine foreman 
who was killed by his own engine had not had a drink that morning. I 
knew they were lying but there wasn’t much I could do about it. I even 
had them pulled out of service for a few days and that didn't change their 
story. I knew that another engine foreman in the same yards was an enemy 
of the deceased and I felt that he might open up and tell me something 
since he was his enemy. However, true to the tradition he refused to give 
me any information whatever. Time went on and the widow employed 
an attorney whose demand of course was sky-high at first and then one 
day out of a clear sky he told me he would settle the claim for $5,000. 
When he did that I was more determined than ever that I was correct in 
my suspicions relative to drinking and I knew that if these men were put 
on the stand they would not swear a lie. I wrote my head office and 
recommended that we not make any settlement. My head office wrote back 
and told me that I was crazy and that if I could settle this claim for $5,000 
they wanted it done immediately. I then went to the railroad attorney 
and laid all of the facts before him and practically on bended knees begged 
him to advise the company to follow my hunch and not settle the claim. 
With the help of the trial attorney I kept putting settlement off and putting 
it off and suit was never filed. Finally the claim was settled without 
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In this switching crew was a boomer switchman. He worked enough 
to keep his seniority. He was between 35 and 40 at the time of this fatal 
accident. His mother had set up a trust fund that paid him $6,000 a year 
and it came to him in a lump sum each year. When he received this $6,000 
allowance he would take a leave of absence, take this $6,000 and his other 
savings which were considerable since he was a bachelor living in a modest 
boarding house and he would leave town. No one knew where he went, 
no one knew when old Jim would be back. In a few years I had left the 
employ of the railroad company and was with an insurance company in 
New Oreans. About 8 years after the fatal accident to the switchman I was 
walking down the streets of New Orleans one evening and I met old Jim. 
He had had a few drinks and we shook hands and began reminiscing and he 
invited me over to a speakeasy for a snort. Over our highball glasses we 
kept talking of old times and I finally brought up the fatal accident. I 
told him that he knew I was no longer with the railroad company, that the 
statute of limitations had long since tolled and that I wanted him to tell 
me the truth about what happened. He said that he would tell me with 
the distinct understanding that I would never tell the railroad company. 
I made the promise and he then told me that they had all been drinking that 
morning and that the deceased was well along in his cups and had staggered 
and fallen across the rails in front of the switch engine. He said that the 
widow talked to all of them and wanted them to help her in her suit against 
the railroad company and that they all told her they would do anything 
they could to help her collect from the company short of swearing to a lie 
and that if they were put on the stand under oath they would have to 
testify her husband was drunk at the time he was killed. 

Department Store Collapsed in Street. One of the most interesting 
claims I have handled was in a southern city in which our insured was 
excavating in preparation for building a large department store. The 
excavation work was being done alongside a 7-story department store 
building and at high noon one day this department store collapsed, fell 
into the street. While the store had many noon-day shoppers in it at the 
time, the only person killed was a colored elevator operator who was in the 
elevator on the 5th floor level at the time of the crash. Due to the fact that 
the department store was in a bad state of repair at the time of the accident 
we were able to settle all claims very advantageously. 

Wac Investigation. During the war we had a Wac insured who was 
stationed in a southern city. She owned a coupe and was making a trip 
by plane to another city and she told a Wac friend of hers that she could 
use her coupe while she was out of town and she would wire her when she 
would return and the friend could meet her at the airport in the coupe. 
Our insured did wire her friend that she was arriving at the airport at a 
certain time and our insured did arrive at the airport, lit to the gills, and 
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was met in the coupe by her Wac friend who likewise was lit to the gills 
and accompanied by another Wac who was also lit to the gills. The 
three Wacs left the airport to drive back to their living quarters and John 
Barleycorn got careless and the coupe crashed into a bridge abutment and 
all three Wacs were dangerously injured and one especially had most serious 
injuries. As a matter of fact, she was cut when her head struck the wind- 
shield and her face looked like plowed ground when she was picked up 
at the scene of the accident. Our investigators made an investigation, 
reported to us with signed statements of all three Wacs that our insured 
was driving, lost control of the car and struck the bridge abutment. I 
became suspicious in looking at the pictures of the automobile in that the 
windshield was broken on the driver’s side and while I realized anything 
can happen and usually does in an automobile crash the logical reasoning 
would be that the driver was the one who broke the windshield with her 
head. We wrote our investigators to look into this very carefully, that it 
Was our suspicion that the seriously injured claimant was driving at the time 
of the accident. He re-questioned everyone and reported back to us that 
while these young ladies were drinking at the time of the accident he was 
quite sure that they were high-class girls and were telling the truth. 
About that time the Wac who sustained the least injuries was transferred 
to another camp. When this was done we wrote an old experienced investi- 
gator near this camp and told him the story and our suspicions. In less 
than half a day after he received the assignment he had a signed statement 
from this Wac that the only reason she agreed to sign a statement that our 
insured was driving at the time of the accident was the fact that the seri- 
ously injured girl was up for promotion in rank and that she was told that 
she would not get her promotion if they found that she was driving while 
intoxicated and that since we had explained to her that she was suing for 
a big amount of money she did not care to be a party to a crooked deal of 
that kind. Needless to say, with the investigation of this old experienced 
investigator our loss was nil. 

Gangster and Gun. In a big city in the days when gangsters and hood- 
lums were running rampant my office had a report of an accident to a gang 
leader. This state did not have a workmen’s compensation law at that 
time and the claims had to be handled as liability claims (all gangsters 
have some trade to avoid being picked up for vags). This one was a 
plasterer. My adjuster came to me after the investigation had been com- 
pleted and told me the claimant had asked that he come out, at night, to 
discuss settlement and that he was afraid to go out due to the fact that an 
adjuster’s home had been blasted with dynamite a few days before. I told 
him to tell the claimant that I was sore at him for not having been able to 
close the claim and I had taken it over to handle and I would be glad to 
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talk to him in my office at any time but I had no intention of meeting him 
and his gang at night. 

A few days later he called at my office with two of his henchmen. When 
they came in I could see that they had bulging pockets and during the 
conversation the two henchmen, who didn’t sit down, but kept prancing 
around, let me see they were wearing gats. I will admit I was not as cool 
as a cucumber and that my nerves were not in the best condition but I knew 
I had to act like I was not scared so I said, “Mr. , | don’t have 
any firearms or any other weapons except this little pen knife which I 
placed on my desk. I know your game and assure you that you have suc- 
ceeded in letting me know your men are loaded to the hilt but I’m calling 
your bluff as I know you are too yellow to shoot a business man in his 
office, but if you want to sit down and discuss your claim I will be glad to 
give you every consideration.”” This took the wind out of his sails and I 
was able to settle with him. 

Lawyer and My Insured. In most instances it is best to hold your 
temper when discussing a claim or suit with claimants and attorneys but 
once I had a lawyer come into my office with the claimant, who had sus- 
tained minor injuries in an auto accident, and my insured. The lawyer 
began by telling me he represented the claimant and he had the insurance 
policy in his hand and that he had told my insured he had $10,000.00 
coverage and they would accept $10,000.00 in settlement and if I refused 
to settle and he got more than the insurance coverage in a suit he had told 
my insured he would collect the excess from my company. I had been 
standing there just boiling while he had been talking and when he said 
that I boiled over. I snatched the policy from the lawyer, gave it to the 
insured and shouted to him to sit down and remain there until I got back. 
I grabbed the lawyer by the collar and pushed him across the outer office 
and out the door and all the time I was calling him all the nice names I 
could think of. I went back and had the insured sign a non-waiver, looked 
over the file and called the doctor who had examined the claimant for us 
and asked him if he would stand pat on his report and being told he would 
I proceeded to tell the doctor about throwing the lawyer out of my office. 
When I told him the lawyer’s name he exclaimed, ““Mr. Rhodes, that so- 
and-so is my son-in-law.”’ It was a shock to me until he added a few nice 
descriptive words to what I had said about the lawyer. 

Negro Adjuster, Hospital Reports, Etc. While handling claims in a 
large city I was confronted with the fact certain damage suit attorneys were 
getting reports from the city negro charity hospital and I could never get 
reports. I learned of a negro independent adjuster in this city who belonged 
to all of the churches, both Protestant and Catholic. He belonged to all 
negro associations and I was told before talking to him he could get any 
information he wanted pertaining to negroes in that city. I called him in 
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on an investigation and the first thing he asked me was just what evidence 
I wanted to prove my case. I explained to him that he had me wrong, all 
I wanted were the facts in the claim, that I did not want any fake state- 
ments. Later I asked him about reports from the city hospital and he said 
that the negro superintendent of the hospital was a very good friend of his 
and as I had a case in the hospital at that time that I would like to have a 
report on I asked him to arrange for a meeting with this superintendent in 
my office. He arranged the meeting and I paid the superintendent for 
coming to my office and from then on I had no further trouble in getting 
information from the hospital. I point this out to show that as a claim 
man you must work every angle to obtain necessary information. 

Little Colored Boy’s Arm. Several years ago a claim was filed against 
one of our insureds for injury to a little six-year-old colored boy who was 
alleged to have been struck by a truck. After much negotiation and finding 
that the child had not been injured to any extent the plaintiff’s attorney 
and I agreed on a settlement of $50 and we went to the Circuit Court to 
have the settlement passed upon. Plaintiff's attorney made his statement to 
the Court recommending the settlement, the judge looked at the little boy 
and asked him to step up to his chair and since it had been alleged that it 
was a shoulder injury the Judge asked the boy to raise his right arm. The 
child struggled and struggled but the arm still remained at his side. The 
Judge flew into a rage and bawled plaintiff's attorney and the writer out, 
demanding to know why we were trying to practice a fraud upon the Court. 
We backed out as diplomatically as possible and when we got on the outside 
plaintiff's attorney explained to me that he had failed to advise the little 
boy that he was supposed to raise his arm and that the child had merely 
carried out past instructions. Two weeks later we went back before the 
same Judge and the little boy raised his arm above his head and waved it 
around and around. The Judge approved the settlement and smilingly 
said that it was just a case of over-training. 

Two Hundred Fifty Dollars for Winning a Lawsuit. Any lawyer 
worthy of the name is always careful that he does not do anything unethical 
and would not think of corrupting a court, jury, etc. I am not so sure that 
I have not been guilty of this. Several years ago in a far western state I 
received a report of an accident over in another state. My first notice was 
accompanied by petition praying for several thousand dollars for injuries 
sustained by a lady who was seriously injured in an automobile accident. 
Not having an attorney in this foreign state’s city I called a friend of mine 
and asked him if he knew of someone in that city whom he could recom- 
mend to me for the handling of this litigation. His reply was that if I 
wanted to win the suit to refer it to Attorney John Doe. I immediately 
countered by saying that I couldn’t understand why he said that since I 
had not told him any of the facts of the accident. His reply was that he 
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meant what he said and that if I wanted to win the lawsuit to refer it to 
John Doe. I told him that I wasn’t interested in becoming involved with 
some crook and our conversation ended. After thinking the matter over I 
decided to send the litigation to Attorney John Doe and promptly received 
from him an acknowledgment stating that he would file the necessary plead- 
ings and keep me advised. Not hearing from him when I thought he should 
have reported I wrote asking for the status of the matter and received no 
reply. After waiting a reasonable time I followed up with another letter 
and likewise received no reply. I then wired him and the following day I 
received a wire reading as follows: “If you want to win Jones vs. Davis 
wire me $250.” I wired back that I had no objection to advancing $250 
but would like to have a brief explanation for my file. I received a reply 
stating that he did not have time to argue with me and that if I wanted to 
win the case to wire him $250. I was behind the eightball. I took my file 
to the President of the company I was with at that time and told him that 
I thought more of my license to practice law than I did my job and that I 
Was not going to send this man who apparently was a crook $250. The 
President looked the file over, told me that I should cool off, that there was 
no evidence that the man was a crook and that while it is unusual to receive 
such a request he would suggest that I wire $250 and get a full explanation 
later. I asked him to write in his own handwriting a demand that I do so 
as I felt that if I was called before the Bar Association the Grievance Com- 
mittee might feel kindly toward me with an order from the President of my 
company to send the money. He wrote the order and I wired the $250. 
Late the next afternoon I received the following telegram: ‘‘Jones vs. Davis 
glad to report verdict $1 and costs stop I know what you are thinking but 
there will be no motion for new trial and there will be no appeal stop full 
report follows.’’ When he made his trial report and rendered his bill every- 
thing was accounted for and until this day I do not know whether or not 
he used all or any part of the $250 in buying the Court, jury, plaintiff's 
attorney, or just what did happen. 

You Don’t Have to Pay to Get Respect. I was in charge of an office 
in a big city which was operated by my company as kind of a training 
office for young investigators and adjusters. In lecturing to these new men 
I often told them not to get themselves into a situation where they had 
nothing they could say and that while I never wanted them to tell a lie it 
was not absolutely necessary to always tell everything that they knew. In 
this bunch of trainees was a red-headed, freckle-faced young man who had 
graduated from the University of Oklahoma. He was a live wire and 
tried his best to carry out instructions. He walked into my office one morn- 
ing and said that I had always told them to not get themselves into a 
position where they had nothing to say but he had reached that point and 
would like to have my help. He explained that our insured’s truck driver 
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operating a big International truck was following a salesman in a coupe 
down the street and that the truck driver was just going too fast and came 
up behind the coupe, crashed into it and the driver sustained serious in- 
juries, including broken ribs, arm, etc., and that the man was in his office 
at this time cussing and raring and that he had reached the point that he 
didn’t know what to say and would I mind if he brought the man in for 
me to talk with. I told him that I would be glad to talk with the man 
and the adjuster asked permission to listen in. I could just see the thoughts 
passing through his mind that he was going to see me eaten blood-raw by 
this claimant. He brought the claimant in and he started out storming, 
swearing, belittling everyone that he could think of and I sat silently listen- 
ing for some time when I broke into his conversation and said, ‘‘Mr. Blank, 
I can’t understand what you came here for.’’ He looked at me and said 
Mr. Gibson said that you were the boss and that you had the last say and 
that he wanted me to talk with you. I said, ““You evidently have the wrong 
impression. You seem to be wanting to fight and my company does not 
pay me a Jack Dempsey salary and I am not going to fight you but if you 
want to sit down and discuss this matter with me I will be glad to do so.” 
The claimant wilted into a chair and then I knew it was up to me to make 
a good settlement, but not only because a good settlement should be made 
but on account of this freckled-faced, red-headed adjuster who was watch- 
ing the procedure. I settled with the man, gave him a draft on the spot, 
took releases and he left the office. About six months later I looked up 
and saw the man standing outside my office and just why I remembered 
his name I do not know but I immediately called out, ‘Mr. Blank, come on 
in.’’ He walked in, shook hands with me and said that he could not under- 
stand how I could remember his name after six months when I had seen 
him for a few minutes one time. Thinking the man was going to try to 
break the release I remarked that anybody who could come into my office 
and talk me out of money as he had I would never forget. He said that he 
had come down to see me about buying some insurance, that his company 
carried their insurance in one of the leading companies and when he men- 
tioned the name of the company I told him that it was a good company. He 
said that he knew that it was but that the night before he and his wife 
were out for an evening drive when a lady in dark clothing stepped off of 
the curb into the path of his car and while he was able to avoid striking her 
he was so excited after the occurrence that he told his wife that it would 
certainly have been bad had he struck the woman and that he was going over 
the next morning and buy an insurance policy on his car from the Irishman 
who settled with him and made such a plea for the truck driver who hit 
him, and that if he ever did have an accident he wanted that man to be on 
his side. I explained to him that I did not sell insurance, could not quote 
premium, etc., but that I would be glad to take him to our agent who 
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would take care of him. The agent later told me that he not only sold him 
automobile insurance but all other lines. 

Burglary Claim. Our agent walked into my office and reported that a 
very wealthy and important insured of the agency had had his home 
burglarized the night before. The insured was one of those people who 
had become rich over night on account of oil. He had told the agent that 
he simply would not let the insurance adjuster take any statements or talk 
with the servants. Of course, as you know, we could make him let us do 
whatever was necessary to investigate the claim but instead of that I talked 
with the insured and when he again emphasized the fact that he did not 
want to scare his servants, I asked him if he would mind for me to visit 
his home and make an inspection of the premises. He said that that would 
be perfectly all right and that he would be out the next day. I called the 
Captain of the Police Department, who was a friend of mine, and told him 
that I wanted him to take a ride with me and that I would pick him up in 
a few minutes in front of the police station. I explained the situation to 
the Captain, told him that while we couldn’t talk to the servants that I 
wanted him to argue all of the time when we were within earshot that he 
knew who got the stuff. When I parked in front of this palatial residence 
I noticed the yard man, an elderly colored fellow, trimming shrubbery near 
the corner of the house. Without even speaking to him the Captain and I 
walked up to a window close to him and went through our talk relative to 
the burglary and when I remarked that the window didn’t seem to have 
been jimmied, the Captain in a gruff voice told me that he could arrest the 
burglar and I told him to wait until I had finished my investigation. When 
we were let into the living room by the Insured’s wife she simply told me 
to do whatever I pleased in looking over the house and fortunately she 
didn’t follow us through the house. The only other servant on duty at 
the time and I searched through room after room and I began to think that 
I would not find this maid when I discovered her ironing on a latticed back 
porch. The Captain and I walked out onto the porch. I fumbled around 
with the screen latch on the back door lock, finally remarked that I just 
didn’t believe that anybody from the outside had jimmied the door of the 
screen and the Captain in his gruff voice went through his paces again. I 
told the Captain that if we didn’t find the lost articles before 4 o'clock 
the next day that I would call him and let him make the arrest that he had 
been speaking of. We then left and returned downtown. The next morn- 
ing our insured called me and said that all of the stolen articles had been 
returned and that while nothing had been said they knew their maid had 
returned them. 

Professional Vomiter. I have heard down through the years of pro- 
fessional vomiters but only once in my long career have I come face to face 
with one. Once I happened to be in the office during the noon hour when 
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everyone else was out and a garage on which we carried public liability 
insurance called to report that a woman had fallen in front of the garage 
when she tripped on the sidewalk. They said the woman was evidently 
very seriously injured as she vomited all over the attendant who ran out to 
pick her up and that she had again vomited on the druggist across the street 
when he rendered first aid. She refused to go to a hospital and insisted on 
being taken to a cheap boarding house where she had a room. I called our 
examining physician and asked him to call at her room immediately. The 
doctor called to see her and then walked down the hall to a telephone, called 
me and said that we had a professional vomiter on our hands and that he 
would stay there until I could come out and take a statement from her. 
When I walked into the room the doctor cautioned me to not get near the 
woman and I stayed at a safe distance and took a statement from her. I 
had not written two paragraphs when it was apparent that she was well 
versed in making claims. I checked up on her claim record and called on 
her within a few days and here is what transpired. She was still in bed 
and asked that I take a chair near the bed which I did but before sitting 
on the chair I had moved it completely out of “‘urp’’ shot. I began by 
saying, ““You are the Mrs. Blank who in such and such a year collected 
$640 from the Transportation Company in a certain city.’” I proceeded 
on, ““You are the same Mrs. Blank who collected $1200 from a certain 
Street Railway on a certain date. You are the same Mrs. Blank who col- 
lected from a bus line in a certain city on such and such a date. You are 
the same woman who collected for an alleged accident from the Street 
Railway Company in a certain city on such and such a date.”’ I reeled off 
all of the accident claims she had had and wound up by saying that “You 
are the woman who collected $800 from a certain Rapid Transit on such 
and such a date. It is very clear, Mrs. Blank, that it takes about $200 per 
month for you to live and that you have been collecting this amount down 
through the years from different people. I have in my hand a draft in the 
amount of $25 and release which you will please sign and I will deliver 
the draft to you. You will endorse the draft and Dr. Welfield will cash it 
for you.”’ The doctor took out a roll of bills from his pocket. Mrs. Blank 
had not said a word up to this time. She raised herself to a sitting position, 
placed a pillow behind her back and looked at me very disgustedly and said, 
“Give me that release.”’ 

Total Automobile Fire Loss. One day I received a long distance call 
from my Home Office directing me to go to a certain small town in Two 
Gun country to investigate a total fire loss on an automobile. The only way 
to get to this small town by train was to arrive about noon and then there 
Was a train to return leaving the little town about 4 p.m. I arrived in the 
little town about noon, began making inquiries and finally located the 
burned heap at a small garage. I was advised that our insured was out of 
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the city for two or three days but his wife was teaching in the high school 
located about a mile from the little town. I finally located a jitney and 
arrived at the school house about 1:30. I asked the Principal of the school, 
a big broad-shouldered, raw-boned fellow weighing about 250 pounds, if I 
could speak to the teacher: He informed me in no uncertain terms that the 
School District was not paying this school teacher to talk to strangers from 
the city. I asked if I might sit on the steps and wait until recess time which 
was 2:30 p.m., and speak to the teacher at that time. He reluctantly agreed 
to advise the teacher that I would be waiting for her on the steps. I met 
the teacher at recess time and arranged for her to meet me at the drug store 
downtown when school closed at 4 p.m. I got a statement from her saying 
that her husband had sold the car some six months before the fire but that 
when the fire occurred and since the purchaser had no insurance that her 
husband and the purchaser believed that our policy was still in force and 
filed a claim in the name of her husband. The lady signed the statement 
and after finishing off her ice cream soda she departed and I returned to the 
boarding house to spend the night. Most of the guests in this boarding 
house were oil field workers, and we had our dinner at a long table, regular 
boarding house style. Not having anything else to do I retired rather early 
and about 11 o’clock there came a loud knock on my door. Upon being 
informed that my late caller was my insured I opened the door, and when 
he stepped into my room I saw that he bore side arms as was usual in this 
community. He stated that he understood that I had taken a statement 
from his wife that afternoon, and the purpose of his visit at this late hour 
was to pick up and tear up the statement. I first told him I had mailed the 
statement to my Home Office, and he stated that since the mail did not go 
out until 4 o’clock the next afternoon that I could retrieve the statements 
from the Post Office, and he demanded that I do so. Realizing that I must 
take a desperate chance to keep the statements in my possession I bluffed 
him into accepting a copy of the statement. The next morning I joined 
the other guests at the long common dining table and the oil field rough- 
neck sitting to my right asked if I had occupied Room 207 the night before 
and when I replied that I had he said that he was in the room next to mine 
and had heard the entire conversation. He asked me if I knew I was talking 
to a man who had four notches on his gun. I told him that I did not know 
how many notches the gun had but that if it had been a cannon it could not 
have looked more dangerous to me. Immediately after breakfast I paid my 
bill, picked up my bags, walked to a bus station and asked the ticket man 
when he had a bus leaving the town. He asked me where I wanted to go 
and I told him that I had not asked where the bus was going, all I wanted 
was a bus out of town. Since this bus did not leave town in the direction 
I wanted to go I made a 100-mile detour to get back to my office. Inci- 
dentally, we never heard from that claim again. 
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Federal Practice Practically 


Speaking 


By BEN F. CAMERON * 


Sus SUBJECT you have given me implies that you 
want me to talk about the mechanics of trying a civil action in a District 
Court of the United States—the practical problems which confront the 
average lawyer who is called upon to try a half-dozen or so cases a year 
in the Federal Courts. It implies that you do not desire a learned discourse 
backed up by authorities, which seeks to dissect the various rules of pro- 
cedure in an effort to analyze and evaluate the manifold shades of meaning 
which might be distilled from the mass of court decisions. Incidentally, 
there are relatively. few decisions by the appellate courts, but the published 
decisions from District Courts run into the thousands, most of them com- 
ing from less than a half-dozen states. 

It is now sixteen years since something cataclysmic happened to the 
machinery by which litigants present their causes in Federal Courts. At 
that time, in 1938, there sprang Pallas-like, full-fledged from the Jovian 
forehead of the Supreme Court, 86 Rules of Federal Procedure, which 
revolutionized the mechanics of getting a lawsuit to trial. At one fell swoop 
all of the learning which had evolved the great science of pleading and 
practice through Blackstone and Littleton, and Coke and Storey, and 
Stevens, were cast into the limbo and 86 Rules came forward to take the 
place of all the learning of all the ages. 

I speak not in defense of those rules nor in criticism of them. I recognize, 
as you do, that they are the rules by which we must live and make our 
livelihood, and see that justice is done. And ours is not the duty to ques- 
tion, but ours is the duty to search out, and having found the way, to 
follow the way. 

Of course, there is now only one civil action in the Federal Courts: no 
law, no equity. You don’t call it a suit; you call it an action; and juris- 
diction is not affected by the rules nor is venue; only the mechanics by 
which you get your lawsuit to trial. 


* Cameron and Cameron, Meridian, Mississippi. Speech delivered at Fourteenth 
Annual Convention, Milwaukee, Wisconsin, August 12, 1954. 
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A lawyer starting out to get justice for his client and formulating his 
strategy from beginning to end of his lawsuit, thinks of the various stages. 
First, he concerns himself with the pleadings stage. It is trite to say that 
pleadings under the New Rules are simpler than those we were taught in 
law school, and, less important. We used to think that a judgment could 
rise no higher than the pleadings on which it rested. It is no longer true. 

In Rule 54 you will find that a judgment shall cover all of the issues 
developed by the proof, regardless of what the pleadings might have de- 
veloped. At the outset they are less important too, because the function of 
pleadings heretofore in the common law and in our state court pleadings, 
was to serve as the medium by which you let your opponent know in some 
detail what things you were going after him about. That is no longer the 
function of the pleadings. You just want to give your opponent a bare 
skeleton of what you are in court about, and invite him to come forward 
and avail himself of the means of exploration provided by the various rules. 
Therefore, pleadings are nothing but skeletons. It has become almost im- 
possible to go into any Federal Court and get.a pleading dismissed because 
of failure to state a claim upon which relief can be granted. Almost all 
one has to do is to give the address of the plaintiff, and whether the law- 
suit is about a mule, or a pound of meat, or a piece of land. Thereafter, 
the adversary must go into the exploratory realms in order to find out 
really what the lawsuit is about. 

Of course, we ought to know in passing—we, who have learned the 
mysteries of common law pleading—that there are some definite and rather 
drastic differences between what we have heretofore learned and what we 
have to learn now. In the Federal Courts there are, of course, no special 
pleadings, only a complaint and an answer. Mind you, it is called a com- 
plaint, not a declaration, and an answer. And, although it is a complaint, 
the man on the proponent’s side is not the complainant, he is the plaintiff. 

There are some things that have to be presented by motions, but 
motions may be included in the answer. There are seven things which have 
to be brought forward by motion, which I will not enumerate, but you had 
better watch because all but two of those seven you waive if you do not 
bring them forward by motion. You do not waive the question of juris- 
diction of the subject matter, and do not waive the question of whether the 
complaint states a cause upon which relief can be granted; but all the rest, 
unless you raise them by motion, presumably you waive them. 

It should be borne in mind that counter-claims have a little more 
breadth and scope than they have in the usual state practice; that cross 
claims, that is, of plaintiff against plaintiff or defendant against defendant, 
have a very widely extended scope, so much so that any party can bring 
in any other parties in order that he, being impaled by somebody else, may 
have before the court as many victims as he can show to have an interest 
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in the subject matter of the lawsuit; the only limitation being that he 
cannot jeopardize the jurisdiction of the Court by bringing in additional 
parties. 

Also, a good many of us are disposed to stumble when it comes to 
third-party complaints, because that is a realm heretofore unknown to many 
of us. A third party complaint is used by the man who says to the plaintiff, 
“Yes, I don’t admit that I owe you, but if I do, maybe this other fellow 
over here owes me, and let’s bring him in and settle everything at one time.” 

I recently observed a case which brought this practice into play in a 
very typical way. An employee of a railroad company had been electrocuted 
when the boom on the crane on which he was working came in contact 
with a high voltage electric wire over the track. His case was brought under 
the Federal Employers’ Liability Act, which, of course, is sui generis. The 
railroad said, ““We don’t owe that fellow, but if we do owe him, here is 
the power company which strung this line above our tracks, and that power 
company negligently strung its line too close to the tracks; therefore, its 
liability being primary, it is liable to us, and we want that power company 
brought in to answer to this plaintiff and give us protection if he should 
recover anything from us. And, furthermore, we say that that power com- 
pany has a contract of indemnity protecting the railroad company from any 
liability which it may sustain to the plaintiff.”’ 

The Court brought all the parties in and heard the whole thing, as was 
proper, and that is a typical case of third-party complaint. 

Also, in passing, we ought to note the presence of the declaratory judg- 
ment rule, Rule 57, which, in conjunction with 28 U.S.C. 2201, sets up 
a complete scheme by which declaratory judgments may be had in the 
Federal Court; that is, getting your relief before it is too late to do you any 
good to get it. As Judge Hutcheson of the Fifth Circuit very aptly said, it 
makes a lawsuit a prophylactic instead of merely a therapeutic remedy— 
trying to prevent an unhealthy condition rather than endeavoring to cure 
it after it has had its onset; in other words, trying to close the barn door 
before the horse is stolen, or trying to save the automobile from being 
smashed up rather than have it repaired after the smashing is done. A good 
many lawyers go into Federal Court as a habit and really get some pretty 
speedy and effective relief by this business of declaratory judgments, and a 
lawyer had better get up on that if he will know his way around in the 
Federal Court. 

Having got himself started out on his pleadings, a lawyer next begins 
to think about what is likely to turn out to be the most important stage of 
his lawsuit, and that is the discovery of evidence, both in order that he may 
develop his claim or his defense, or in order that he may plead properly; 
and in order that he may find out what the other fellow has up his sleeve 
(and in turn be obliged to divulge what he has up his own sleeve). This 
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is probably, to most of us, the most significant innovation in the whole 
category of Federal Procedure. You may take depositions before the action 
begins, while the action is pending, or while the action is upon appeal. You 
may proceed by written interrogatories under Rule 33 to a party, under 
Rule 31 to a witness, or by oral examination under Rules 26 and 30. 

It ought to be observed that a good many lawyers miss a good deal by 
not using Rule 33, which enables any litigant to proceed after suit has been 
filed: the defendant may go after the plaintiff the first day the lawsuit is 
filed or plaintiff may go after the defendant after ten days. He can pro- 
pound a set of searching interrogatories which may require his adversary to 
tell everything he knows, everything he ever heard, everything his lawyer 
has told him, provided it is relevant to the issues or may lead to something 
relevant. And it is a pretty potent weapon, because, in its proper use early 
in the proceedings, one party can find out from the other party everything 
he is likely to have to meet further down the line. 

But, of course, the most effective and, by some, the most denounced of 
all the rules that have come to us in the Federal Rules of Civil Procedure, is 
that provided by Rules 26 and 30, giving the right to examine any litigant, 
or an outsider, orally. The defendant may do that any time after the 
action is begun. The plaintiff has to wait twenty days, unless he can find 
a judge to give him an order setting aside that twenty-day waiting period, 
either with or without notice. Everything relevant to the issues of the case 
may be developed whether the evidence would be admissible in the trial or 
not. The purpose of that, of course, is to take all of the mystery out of a 
lawsuit. There ought to be, according to those who fashioned these rules, 
no advantage given to any litigant solely by reason of the use of his wits, 
or by diligence, or by superior knowledge. 

A lawsuit, after all, is dedicated to finding out the truth wherever that 
truth happens to lie, and to bringing it finally before the arbiters of law 
and fact, who shall try to deal out justice. Of course, the court has to be 
careful that, in insuring justice to the litigant before him, he is not estab- 
lishing rules which, as applied in the long-run, will result more in flaunting 
justice than in promoting it. The time-honored cry of “fishing expedition” 
no longer tempts a court to halt proceedings by deposition. Nor will the 
court intervene merely because a litigant is seeking to develop hearsay evi- 
dence, so long as the inquiry tends to the discovery of evidence which may 
be admissible at the trial. The only limitation provided by the rules 
relates to privilege—and by that is meant privilege as defined in the statutes 
or rules of evidence, such as communications between lawyer and client, 
between doctor and patient and governmental privilege resting on the para- 
mount duty to preserve military secrets and the like. 

The major portion of discovery is attempted under the rules providing 
for oral examination. It should be kept in mind that objections are normally 
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not necessary when the deposition is being taken. Unless the objection 
relates to something like the form of the question which might be obviated 
if made known at the time, the objection can be made when the deposition 
is offered in evidence. 

The right to question parties and witnesses orally is subject to well- 
defined limitations. A party or a witness may, before the deposition is 
begun, move the court upon cause shown for an order arresting the taking 
of the deposition, requiring that it be taken at some other place, limiting 
its scope or otherwise giving the deponent protection from annoyance or 
embarrassment. 

Moreover, the party or deponent may refuse to answer a question put 
to him and may require that the taking of the deposition cease and may 
show cause by motion to the court where the deposition is being taken or 
in which the action is pending why the examination should not proceed. 
If he can show that the examination is being conducted in bad faith or in 
such a manner as unreasonably to annoy, embarrass or oppress the one 
complaining, he can procure an order for his protection. If the party or 
witness refuses to answer a question, the party taking the deposition may 
proceed by motion before the court in the district where the deposition is 
in progress and may procure an order requiring answer to be made. Neither 
party should invoke these protective measures capriciously, or he may find 
himself called upon to pay costs of the proceedings including attorney’s fees. 

A lawyer must know the effects which will follow the taking of a 
deposition and the use of a deposition. No penalty at all is incurred by the 
taking of a deposition. The party taking it may decide that he will not 
use it at all, or he may use it to contradict or impeach the deponent if he 
takes the stand; or if the deponent is a party or an officer or managing agent 
of a corporation, he may use it for impeaching the witness or as proof at 
the trial without making the witness his own. 

A litigant may use the deposition of a party or a witness by showing 
the court that the witness is dead, or more than one hundred miles from the 
place of holding court, not by his procurement, or that the witness cannot 
attend because of illness, imprisonment or age, or that his attendance can- 
not be procured for some other exceptional circumstance. 

Whether a litigant is proceeding under Rules 31 and 33 covering written 
interrogatories or under Rule 30 covering examination orally (bearing in 
mind always that Rule 26 applies to all of these methods), it is proper to 
develop the names of prospective witnesses and also the existence and loca- 
tion of documents, records, photographs, drawings and other written in- 
struments. But neither a party nor a witness can be forced to exhibit a 
writing unless proceedings have been had under Rules 34 or 45 (b) (d). 
Before developing the procedure under Rule 34, let us pause for a moment's 
glimpse at the provisions of Rule 45 governing subpoenas duces tecum. A 


[90] 





ion 
ted 
ion 


litigant can utilize the blank subpoenas furnished him by the clerk and 
make out his own duces tecum and a witness will be required to bring to 
the deposition or trial all of the documents called for unless he has moved 
seasonably and procured a court order quashing or modifying the subpoena 
duces tecum. If time permitted, an interesting comparison could be made 
between the rights of the parties under Rule 45 and the rights spelled out 
by Rule 34. 

Rights arising from Rule 34 have been defined in some detail by the 
Supreme Court in its decision in Hickman v. Taylor.1 I am constrained to 
note parenthetically that you will be assisted in ascertaining the mind of 
the Supreme Court if you will read its subsequent decision in United States 
v. Reynolds? and its two decisions in criminal cases dealing with cognate 
rules of court, Bowman Dairies v. United States,? and Gordon v. United 
States.* 

A more detailed look at Hickman v. Taylor is necessary if one will 
acquire a rounded grasp of this important phase of the discovery process. 
A tugboat had capsized killing all of its crew but four members. Those 
four were questioned by a public board and their answers were available 
to those who desired them. The administrator of Hickman, one of the 
crew who lost his life, brought suit against Taylor, et al., the owners of 
the tugboat. He addressed a large number of interrogatories to Taylor, et 
al., and they gave full answers to all except one. That one, buttressed by 
supplemental interrogatories, sought to require Taylor, ef al., to furnish 
for Hickman’s use, the statements of the survivors, together with memo- 
randa made by Taylor’s lawyers covering verbal statements made by pros- 
pective witnesses and even the impressions of these lawyers. Taylor and 
his lawyer, Fortenbaugh, refused and Hickman’s administrator sought to 
force compliance. 

The District Court sat en banc and, after full hearing, ordered com- 
pliance and sentenced the lawyer and his client to jail for contempt upon 
their refusal to comply. Nothing daunted, these valiant souls appealed with 
supersedeas to the Court of the Third Circuit. That Court, too, sat en 
banc, and wrote a long opinion reversing, and Hickman et al. sought, and 
ultimately obtained, certiorari. 

The Supreme Court affirmed the decision of the Court of Appeals and 
the decision furnishes an authoritative commentary on Rule 34, and, to 
some extent, on the other rules relating to discovery. From this decision 
and those I have listed above, the following general rules may be distilled. 





1329 U.S. 495, 91 L. Ed. 451 (1947), affirming decision of Third Circuit, 153 


F. 2d. 212, which reversed decision of District Court reported in 4 FRD 479. 
2345 US. 1, $7 L.Ed. 727 C¥999). 
> 341 U.S. 214, 95 L. Ed. 879 (1951). 
344 U.S. 414, 97 L. Ed. 447 (1953). 
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A party may not claim that the discovery is privileged unless the privi- 
lege is one recognized-by statute or the rules of evidence; writings cannot 
be compelled except by proceeding under Rule 34 upon good cause shown, 
and good cause embraces a decision as to whether the demanding party 
would be unduly prejudiced by failure to grant the order; the court will 
consider whether the demanding party knows or can ascertain the identity 
of the witnesses whose statements are sought, whether they are available 
for deposition, and whether there are other means of obtaining their 
statements. 

Although there was no recognized principle of privilege involved, the 
court indicated that the lawyer was not called upon to furnish any portion 
of what the Court of Appeals and the Supreme Court referred to as the 
lawyer’s work product without a strong showing that unusual hardship 
would result if the privacy of the lawyers’ file should not be invaded. It is 
inferable that this privacy rests upon a sound public policy which recog- 
nizes the importance of an attorney as an officer of court. 

In cases involving the mental or physical condition of a party, the trial 
court may, upon motion showing good cause, require the party to submit 
to examination by a disinterested doctor. Although Rule 35 had been 
approved by the Supreme Court, its validity was sanctioned by a majority 
of only one when the Supreme Court was called upon to consider a chal- 
lenge to the rule in the case of Sibbach v. Wilson and Company.*® The party 
examined may obtain a copy of the doctor's report, but, by doing so, he 
submits himself to the requirement that he furnish statements from his 
own doctors and he further waives the right to claim the privilege of having 
medical evidence excluded under the statutes of many states. 

Rule 36 establishes a procedure by which a party can require his adver- 
sary to admit facts and the genuineness of documents. Such admission 
follows unless the adversary serves sworn specific denials within ten days 
or procures an order exempting him from responding to the request. Rule 
37 provides an elaborate series of consequences which may attend the failure 
of a party to submit himself to oral examination or to obey an order of 
court entered in connection with these rules of discovery. 

There is opportunity to advert only very briefly to trials in federal 
courts and only the highlights can be mentioned. Of course trial by jury 
as provided by the Seventh Amendment is preserved, but it must be de- 
manded. Special verdicts are provided for as are interrogatories to the jury. 
In trials to the court without a jury, the court is required to find the facts 
specially and state separately its conclusions of law, and these shall not be 
aside upon appeal unless clearly erroneous. 


5312 U.S. 1, 85 L. Ed. 479: (1940). 
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It should be noted that the rules do not provide for the exclusion of 
evidence, but rather for the enlargement for the scope of evidence which 
may be received. The court is required to receive all evidence provided by 
statutes of the United States or the Rules of Evidence heretofore applied 
in its courts of equity and also all evidence receivable under the rules of 
evidence applied in courts of general jurisdiction of the state where the trial 
is held. 

This talk should not close without a word concerning Summary 
Judgments provided by Rule 56. Many of the states have no machinery 
at all for this salutary innovation. Any party may move, upon ten days 
notice to all other parties, for a judgment when he is convinced that there 
is no genuine issue as to any material fact; or he may make a like motion 
restricted to certain issues concerning which he conceives that there is no 
genuine issue. He may use on the hearing affidavits which he has properly 
served, depositions, the pleadings and any other source of proof such as 
admissions under Rule 36. 

This rather rambling talk has dealt only with elementary rules as I 
have found them to be applicable to day-by-day practice in the Federal 
Courts. What has been said has been addressed to the average lawyer and 
all will understand that it has nothing but the barest outline. 
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New MEMBERS 


GORDON ADLER HARRY W. COLMERY, 
Country Mutual Casualty Company, Colmery & Smith, 
43 East Ohio Street, 608 National Bank of Topeka Building, 
Chicago 11, Illinois. Topeka, Kansas. 
JOSEPH M. BALTZ, JR., ROBERT M. CRAIG, 
James Dempsey, National Insurance Underwriters, 
175 Main Street, 34 North Brentwood Street, 
White Plains, New York. St. Louis 5, Missouri. 
WILLIAM R. BATTEY, THOMAS C. CUSACK, 
American Re-Insurance Company, Cusack, Shumate & Geoghan, 
99 John Street, 1472 Broadway, 
New York City, New York. New York 36, New York. 
RALPH E. BECKER, RICHARD G. DAVIDSON, 
1346 Connecticut Avenue, N. W., Stipe, Davidson ®% Hemphill, 
Washington, D. C. Dunlap Building, 
Clarinda, Iowa. 
WILLIAM H. BECKER, 
Clark & Becker, A. V. DORAN, 
317 Guitar Building, Doran, Doran, Doran © Erbe, 
Columbia, Missouri. 301 Boone National Bank Building, 
Boone, Iowa. 
CHARLES E. BLISs, 
Hershey &% Bliss, AUSTIN J. DOYLE, 
Rambach Building, Doyle &% Westra, 
Taylorville, Illinois. Hanselman Building, 


Kalamazoo, Michigan. 
WALLACE W. BUTLER, 


Pike, Sias, Butler & Hoxie, S. E. DYER, 

1000 Waterloo Building, Lawright, Dyer, Sorrell & Redford, 

Waterloo, Iowa. 2001 Driscoll Building, 
Corpus Christi, Texas. 

WILLIAM I. CALDWELL, 

Eckert & Caldwell, EDWARD J. FAHEY, 

Woodstock, Illinois. 175 West Jackson Street, 
Chicago 4, Illinois. 

THOMAS J. CAVANAGH, 

Chicago Motor Club A. HAROLD FROST, 

66 East South Water Street, Empire State Building, 

Chicago 1, Illinois. 350 Fifth Avenue, 


New York 1, New York. 
CLARENCE H. CHRISTIANSEN, 
Lambach, Kopf, Stevenson & Christiansen, 
1105 Davenport Bank Building, 
Davenport, lowa. 


RICHARD W. GALIHER, 
Galiher & Stewart, 

636 Woodward Building, 
Washington, D. C. 


ee Insurance Company MATTHEW J. HEARTNEY, JR., 
a ea vee ees Gibson, Stewart & Garrett, 
Rusk Building, 404 Equitable Buildi 
Houston 2, Texas Equitable Building, 

. ? Des Moines, Iowa. 
Louis H. CLEGG, PAUL H. HEINEKE, 
Aetna Insurance Group, Heineke & Conklin, 
300 South Northwest Highway, 105 West Adams Street, 
Park Ridge, Illinois. Chicago 3, Illinois. 
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RAY D. HENSON, 

Continental Casualty Company, 
310 South Michigan Avenue, 
Chicago 4, Illinois. 


RICHARD G. HERSHEY, 
Hershey & Bliss, 
Rambach Building, 
Taylorville, Illinois 


HANS J. HOLTORF, JR., 
Holtorf & Hansen, 
1728 Broadway, 
Gering, Nebraska. 


ROBERT C. HYDE, 
Hyde & Purcell, 

State Bank Building, 
Poplar Bluff, Missouri. 


DAN P. JOHNSTON, 

Traders & General Insurance Company, 
115 Field Street, 

Dallas, Texas. 


WILLIAM E. JUNELL, 

Barrow, Junell 6 Robertson, 

337 Mellie Esperson Building, 
Houston 2, Texas. 

C. A. LIVINGSTON, 

Livingston, Mueller, Drake & Davlin, 
619 East Capitol Avenue, 
Springfield, Illinois. 


CHRISTIE F. MCCORMICK, 
Travelers Insurance Company 
700 Main Street, 

Hartford, Connecticut. 


HARLEY J. MCNEAL, 
McNeal & Barry, 

520 Williamson Building, 
Cleveland 14, Ohio. 


ROBERT NORWOOD MCNUTT, 
Mitchell & McNutt, 

115 Broadway Street, 
Tupelo, Mississippi. 


ROBERT E. MAGLEY, 

Protective Mutual Insurance Company, 
1040 Illinois Building, 

Indianapolis, Indiana. 


WILLIAM H. MAYELL, 
James Dempsey, 

105 South Division Street, 
Peekskill, New York. 


MARSHALL E. MILLER, 
di Leonardo & Miller, 
211 Murphy Street, 
Sunnyvale, California. 
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JOHN T. MORAN, 

Alistate Insurance Company, 
500 Westchester Avenue, 
White Plains, New York. 


JOHN J. MORRIS, 

Morris, Liss, Arnold &% Hennessy, 
166 West Van Buren Street, 
Chicago 4, Illinois. 


JAMES P. MURPHY, 

Talbot, Bird 6 Company, Inc., 
Universal Insurance Company, 
175 West Jackson Street, 
Chicago 4, Illinois. 


GEORGE WILLIAM MURRAY 

Swift, Hansen, Hall, Wheatcrafi 
% Murray, 

232 Insurance Exchange Building, 

Des Moines 11, Iowa. 





MATTHEW J. O'BRIEN, 
O’Brien, H han © Wolfe, 
141 West Jackson Street, 
Chicago 4, Illinois. 


AMos D. OWEN, 






Zurich General Accident © Liability 


Insurance Company, 
3576 Wilshire Boulevard, 
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HARLES J. OWENS, 
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I 
175 West Jackson Street, 
Chicago 4, Illinois. 


JOHN H. PAGE, 
615 Rockford Trust 
Rockford, Illinois. 


AUL ROSEN, 

Rosen & Rosen, 

11 Market Street, 
Poughkeepsie, New York. 
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ROBERT L. Ross, 

Ross & Sauter, 

110 Farmers Bank Building, 
Mansfield, Ohio. 


Don E. RYAN, 
Robson, Masters & Ryan, 
58 North Chicago Street 
Joliet, Illinois. 





RICHARD R. SCHLEGEL 
Moon, Barnes & Schlegel 
106 North Market Street, 
Ottumwa, Iowa. 








THOMAS O. H. SMITH, 
907 American Trust Building, 
Nashville, Tennessee. 


cean Accident &% Guarantee Corporatic 
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WALTER P. STROBEL, 
53 West Jackson Street, 
Chicago, Illinois. 


CHARLES H. TIGHE, 
175 West Jackson Street, 
Chicago 4, Illinois. 


DAVID L. TRESSLER, 


American Mutual Reinsurance Company, 


919 North Michigan Avenue, 
Chicago 11, Illinois. 


ANTON J. VALUSKAS, 


Employers Group Insurance Companies, 


30 East Adams Street, 
Chicago 3, Illinois. 


HARRISON W. WALLACE, 

Factory Mutual Liability Insurance 
Company of America, 

208 South LaSalle Street, 

Chicago 4, Illinois. 


J. THOR WANLESS, 

Wanless, Craven © Griffin, 

614 First National Bank Building, 
Springfield, Illinois. 


GEORGE A. WILSON, 
Brunk & Janss, 

212 Equitable Building, 
Des Moines 9, Iowa. 
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NATHAN PHILLIPS, Q. C. 


[he Honourable Mayor of the City 
Toronto, Ontario, Canada 


We are happy to announce that our fellow-member, Nathan Phillips, 
Q. C., was elected to the office of Mayor of the City of Toronto, Ontario, 
Canada, on December 6, 1954. Mr. Phillips took over duties as Mayor 
on January 7, 1955. In the same election his son Howard was returned 
as an alderman in the City Council, where Mr. Phillips had previously 
served for 28 years. 

Mr. Phillips has been a member of the Federation of Insurance Counsel 
for many years. He and Mrs. Phillips have been perennial attendants at 
our conventions, where they have in the last few years acted as hosts at 
their annual reception for members. Mr. Phillips was a Vice-President of 
the Federation for several years and a member of the Board of Governors 
from 1949-195] 


We also are pleased to announce that another member of the Federation 
Alan Bible of Reno, Nevada, was elected to the United States Senate in 
the last November election to fill a vacancy expiring January 3, 1957. 





Iu Memoriam 


Mabel Marsh Dempsey 


Those who have attended our recent Conven- 
tions have enjoyed the association and compan- 
ionship of Mrs. Mabel Marsh Dempsey, wife of 
our esteemed President, James Dempsey. She 
contributed much to the pleasure and success of 
these meetings by her charm, grace and interest 
in the Federation, its affairs and members. 

Your Officers and Governors were grieved to 
hear of her death on February 8, 1955. All 
members extend to our beloved President, and to 
Valerie Jeanne and James Ellwood Dempsey, the 
children, our condolence and deepest sympathy 


in their bereavement and hour of sorrow. 








